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I Introduction

Most jurisdictions have not yet implemented specific consenting processes for
l, and instead rely on a patchwork of existing instruments to consent various
aspects of OE projects. The inefficient and ad hoc consenting frameworks that
result have been consistently recognised as a major barrier to the progress of OE.
Policymakers are, however, beginning to modernise regulatory frameworks in
order to better facilitate and manage OE projects. In particular, some jurisdic-
tions have started streamlining their regulatory frameworks, for example through
the establishment of a one-stop shop (OSS) for consenting' and the development
of targeted legislation and regulatory processes.

In this chapter, we first highlight the various key elements of consenting pro-
cesses for OE projects before discussing in more detail the issues and challenges
that unreformed consenting processes present. In Sections 4 and 5, we consider
the opportunities and options for improving consenting processes. Section 6 pre-
sents a more detailed case study of the UK, a jurisdiction that has made consider-
able efforts to reform its regulatory framework to better support the sustainable
development of OE projects (the following chapter provides shorter summaries
of consenting processes in selected other jurisdictions). Finally, in Section 7 we
offer some closing remarks.

2 Elements of consenting for ocean
energy projects

A range of issues may be relevant in the permitting process. These include envi-
ronmental impact assessment (EIA) and strategic environmental assessment
(SEA); the rules regarding the use of ocean space, including compliance with
any marine (MSP) processes; mediation of conflicts of interest, such as with fish-
ers and surfers; and competing uses, like fossil fuel extraction. There are also
likely to be rules regarding the extraction of energy itself or the extraction of
water, requirements regarding construction, deployment and decommissioning,
and established frameworks for the onshore components.
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2.1 Occupation of marine space

OE developers will require sea space in order to develop projects and will need
to obtain some form of rights for exclusive occupation as the basis for securely
occupying the marine space, using the marine resources, and deploying OE
devices. This may be in the form of exclusive rights over both the resources and
the physical marine space in which those resources are contained.? Even if such
rights are not explicitly sought, the needs and modalities of many OE technolo-
gies will nonetheless exclude other users, establishing a rights-like occupation
of the marine space.” The OE industry therefore has the potential to present a
major challenge to traditional conceptions of rights and “may play an important
role in the redistribution of ownership rights in the marine environment” (see
Chapter 7).* Furthermore, the physical space available for the deployment of
OE devices is limited, with interest in developing projects coalescing on discrete
areas of high suitability. This convergence of new industrial occupation and com-
petition requires governments and policymakers to take difficult decisions regard-
ing the allocation of rights to marine space and resources.

2.2 Exploitation of marine resources

As the oceans become increasingly industrialised, it is likely that there will be a
concomitant increase in competition for access to resources. OE is particularly
susceptible to such competition as the most viable resources are concentrated
in specific locations. Consenting regimes will be at the front line in addressing a
range of questions relating to resource management. Who has rights to access and
use the resource? How are such rights determined? Who is in charge of making
such decisions? Who is granted access to the resource and under what condi-
tions? These questions are not abstractions but important issues that will affect
the development of the OE industry, its impact on other marine users, and the
value ultimately delivered to the public and to the environment.

2.3 Environmental impacts

Consenting processes are inextricably linked with environmental regulations.
Almost all countries have EIA regulations in place, and the EIA process is often
linked to consenting, either by being a precondition to or by being part of an
integrated regulatory process. In EU countries, for example, there are a number
of overarching legal instruments that implicate environmental considerations in
consenting, such as the Habitats Directive,” the EIA Directives® and Strategic
Environmental Assessment (SEA) Directive, the latter being relevant to public
plans and programmes that cover the energy as well as other sectors.”

2.4 Terrestrial planning

While OE is a marine technology, devices will require auxiliary infrastructure on
land. Cables and pipelines will make landfall on the coast, whilst substations and
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supporting infrastructure are necessary to transport the energy generated. This
presents a challenge for consenting systems, which generally deal with terrestrial
and marine activities on a separate basis according to separate legal frameworks
and norms. Efficient and effective consenting regimes for projects that cross the
land-sea divide will need to consider how the two separate systems might be
integrated.

2.4.1 Electrical connection

OE requires infrastructure to connect projects to the electricity network. At the
project level, grid connections tend to be governed by distinct legal and adminis-
trative processes and obtained from the national energy ministry or agency under
an electricity act or equivalent. In practice, a range of other conditions must be
complied with (including planning permission, EIA, a connection offer from the
relevant operator and a power purchase agreement (PPA)® before consent to con-
struct or generate electricity can be acquired. In addition, separate permissions
are often required to lay cables. Beyond site-level considerations, the provision
of electricity infrastructure presents strategic challenges in general,” and there
is, therefore, a need to strategically consider long-term grid infrastructure needs
and planning along with site-level connections during project development and
consenting.

The variety of permits, licenses and permissions involved in consenting the
electrical elements of a project are complex, time-consuming and often difficult
to integrate into a single project license. Only a handful of jurisdictions operate
a single permit system for all renewable energy projects.'® This issue has been
repeatedly raised in the EU, where the Directive on Renewable Energy requires
streamlining of these processes.!!

2.4.2 Insurance and liability

There are important practical questions regarding insurance and liability, which
are increasingly relevant as projects develop. Indeed, as early as 1976, commen-
tators expressed concern over the “thorny question of who bears the burden of
responsibility for damage to or by [OE]| devices”.!? The unfortunate case of Aus-
tralian device developer Oceanlinx highlights these issues. Its flagship device
sunk during transportation, resulting in a lengthy insurance dispute,” the com-
pany went into receivership, leaving it unclear who would take responsibility
for the decommissioning of a second device that had been abandoned some four

years earlier.!

2.4.3 Decommissioning

An improperly decommissioned device can become a significant environmen-
tal burden, and the failure to decommission in itself may be considered dump-
ing.’” The UN Convention on the Law of the Sea (UNCLOS) requires that
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any installations or structures that are abandoned or disused must be removed
to ensure safety of navigation, taking into account any relevant international
standards and with due regard to fishing activities, protection of the marine envi-
ronment and the rights and duties of other states.'® According to the relevant
International Maritime Organization (IMO) Guidelines and Standards,'” any
installations or structures that are abandoned or disused in the exclusive eco-
nomic zone (EEZ) must be removed to ensure safety of navigation in accordance
with any accepted international standards,'® except where non-removal or partial
removal is consistent with the IMO Guidelines and Standards. Decisions should
be made on the basis of a case-by-case evaluation, taking into account the follow-
ing matters: potential effect on safety of navigation or other uses; deterioration of
material and future effects; potential effect on the marine environment including
living resources;' risk of shift from position; costs, technical feasibility and risk of
injury to personnel; and determination of new use or other reasonable justifica-
tion.”® A coastal state may decide that the installation or structure does not need
to be removed or that a decommissioned device can remain in situ if it would
serve a new use such as an enhancement of a living resource.?!

2.4.4 Health and safety

There are legal considerations surrounding health and safety regarding any indus-
trial development, though such considerations are particularly pronounced in the
offshore environment, which presents a range of potential risks to those tasked
with working on marine projects. A range of international legal instruments con-
tain specific provisions on various aspects of health and safety.?? The provisions
of these conventions are transposed into national legislation, and this will spec-
ify the responsible authority and necessary requirements and permits. Coastal
states may have supplementary health and safety legislation seeking to address
common activities and hazards, but in most cases this has not specifically been
designed with the offshore environment or OE development in mind. To date the
approach to health and safety for OE projects has been to extend the provisions
of existing legislation, although some jurisdictions are adopting voluntary codes
of conduct in an effort to ensure that OE is subject to the same or similar practices
as land-based workplaces.?

2.4.5 Navigation

Responsibility for navigational safety in the marine environment rests with the
IMO and national governments. A navigational impact assessment is usually
conducted as part of project planning or for EIA purposes. This identifies where
problems may arise as well as determining appropriate mitigation measures, such
as marking the site with navigation aids.**

In the territorial sea, UNCLOS provides that coastal states have a right to
adopt laws and regulations for the safety of navigation and, in particular, may
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adopt sea lanes, routeing systems and traffic separation schemes in order to
ensure the safety of vessels and avoid collision.”” As OE installations become
more prevalent, it is likely that they will be increasingly sited within or near
existing shipping lanes. The UK’s Wave Hub,? for example, is situated close to
a busy shipping area. During development of that project, radar and automatic
identification system (AIS) surveys were carried out to better understand the
shipping routes used in the area,?” and the UK Government, in conjunction with
the IMO, extended an existing Traffic Separation Scheme to ensure that traffic is
kept away from the area.”

Coastal states also have the discretion to establish reasonable safety zones around
structures and installations and to adopt appropriate measures therein in the inter-
ests of safety both of navigation and of the structures themselves. The IMO recom-
mends that governments consider the establishment of such safety zones around
offshore installations, as well as the establishment and charting of fairways or
routeing systems through exploration areas.”’ OE devices are generally less visible
than offshore wind turbines and will have mooring cables and anchor points that
will need to be reflected in the dimensions of any operational safety zone.

3 Issues, challenges and opportunities

In most jurisdictions, the regulatory framework for OE projects is based on a
range of legal instruments that are not tailored to the marine environment or to
OE. The default position in most jurisdictions is therefore that the “legal plan-
ning framework has not been fully developed yet, forcing the authorities to create
such a legal framework during the development of the project”.*® The result is
that consenting frameworks are often a patchwork of procedures and permits (see
Chapter 9) and are “the major threat to efficient implementation of this renew-
able energy source”.’!

In some jurisdictions, authorities have begun to mould this array of instru-
ments into a more rational and consistent framework for consenting OE projects,
while the most advanced have begun to more fully reform consenting frameworks
with the marine or OE projects in mind. Nonetheless, considerable regulatory
uncertainty remains in many jurisdictions, and consenting processes are generally
poor because:*?

e Regulators frequently rely on ad hoc consenting processes that are liable to
change from one project to the next;

e Information regarding the relevant process is often difficult to obtain;

e There is often no clearly identifiable licensing authority;

e Statutorily defined timelines (whereby a regulatory authority must make
its decision and communicate it to a developer within a specific time) are
uncommon;

e Regulators often lack the requisite knowledge regarding the technology or
legal context;
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e The process can be unduly onerous; and
e Small-scale test deployments often face the full gamut of existing regulatory
processes.>

Such permitting processes are not fit for purpose and give proponents little con-
tinuity or certainty. In many cases, the permitting process for a project, particu-
larly one at large- or commercial-scale, can take several years, causing substantial
delay and producing an undesirable level of uncertainty relative to the large level
of investment required.*

From a regulator’s perspective, burdensome and complex administrative pro-
cedures can prevent translation of high-level policy measures, such as govern-
ment commitments to renewable energy deployment, into concrete action, such
as assisting developers get approvals. Regulators are generally risk averse and are
unlikely to assume responsibility for permitting projects they perceive as risky or
to give priority to new technologies.”

In addition, different legal frameworks exist within individual countries at the
regional or local level, e.g. in the UK, while consenting and planning rules vary
significantly across jurisdictions, such as within the EU. Even once appropriate
regulations have been developed, a lack of harmonisation among different juris-
dictions, whether intra- or interstate or international, could hinder development
of the industry.

3.1 Legal basis
While the UNCLOS provides a solid legal foundation for states to exploit OE

resources within their national jurisdiction,* a large number of existing domestic
legal instruments have the potential to impact the development of OE. As OE
incorporates a range of regulated activities covered by differing pieces of legisla-
tion and administrative authorities, it is somewhat inevitable that the consenting
system is convoluted and ad hoc in many places. The assortment of consents,
licenses, leases, permits, authorisations and permissions involved in consenting
are complex and time-consuming individually and consequently are often dif-
ficult to integrate into a single project license.

In the absence of specific legislation designed to rationalise the system and
provide an institution with an appropriate mandate, there is unlikely to be an
appropriate legal basis for an existing institution or agency to undertake this task.
Evidence from jurisdictions that are making progress in streamlining consenting
processes suggests that this can be challenging, often requiring substantial legal
amendment as well as high levels of investment and political commitment,*’
which can sometimes be scarce for new and developing sectors. The implementa-
tion of a so-called one-stop shop for consenting has emerged as the front-runner
response to these issues and is discussed in more detail later in the chapter. The
OSS approach is generally viewed favourably by developers, but, depending on
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the model adopted, they can also have significant resource implications and may
require formal legal amendments.

In the EU context, the Renewable Energy Directive explicitly provides that
“administrative procedures are streamlined and expedited at the appropri-
ate administrative level” and that such procedures be “clearly coordinated and
defined, with transparent timetables for determining planning and building
applications”.*® The Directive also envisages the application of “simplified and
less burdensome authorisation procedures” to smaller projects and for decentral-
ised devices producing renewable energy.*® In theory, this should provide a legal
basis for Member States and competent national authorities to develop more
appropriate regulation, but progress has been slow. A majority of Member States
recognise the need for more improvements in their respective administrative sys-
tems as they apply to renewable energy,”® but to date only Denmark, Italy and
the Netherlands have a single permit system for all renewable energy projects.*!

Opverall, the legal basis for consenting of OE is well established, but the pro-
cedures involved in its administration remain multifaceted and difficult. This
could change as the number of operational OE deployments increase and prob-
lematic issues become increasingly apparent. Whilst progress has been made in
some domestic legal systems, an interconnected and consistent framework is an
aspiration for many countries and developers alike.

3.2 Environmental impacts and assessment

EIA has become almost a prerequisite for consent in most countries. The integ-
rity and protection of the marine environment is of paramount concern to com-
petent authorities that sanction development in that area and can also trigger
very strong legal obligations. While there is concern that regulatory and govern-
ance processes will be relaxed so as to pursue and achieve a reduction in green-
house gases, thereby causing “paradoxical harm” to local ecosystems,*” OE can
also result in positive environmental effects.

EIA is a site-specific assessment, so the parameters to be measured and included
with the EIA itself are heavily influenced by the proposed location of the project.
This is potentially problematic as there is little or no consistency in the method-
ologies applied to the study of specific parameters or questions posed in relation
to them. This, in turn, limits the ability to draw inferences, identify trends and
increase knowledge on the environmental effects of device deployments as differ-
ent methodologies may produce different results and hinder comparison.* The
ability of scientists to compare data and results across deployment sites is one way
in which knowledge and expertise can be increased, hence advancing learning
about these new technologies.

Environmental monitoring at test centres has increased data and informa-
tion on the environmental effects of devices. This, coupled with international
efforts to disseminate information on environmental effects,* is continuously
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adding evidence and generating knowledge; however, fundamental environmen-
tal research questions for wave and tidal energy remain. These are difficult to
address at site level by developers and will require more concerted national and
regional action, particularly in relation to migratory marine species, for example.

In the EU, an amended EIA Directive® aims to address the identified shortcom-
ings in the EIA process, to reflect changing environmental and socio-economic
priorities and challenges, and to align the EIA Directive and process with the
principles of smart regulation. One of the changes that could impact consent-
ing of OE projects is the provision enabling coordinated and/or joint procedures
where a number of assessments have to be completed (i.e. EIA and “Appropriate
Assessment” under the Birds and Habitats Directives). The effect of this is that a
single assessment will be possible once the amended Directive applies. A revised
screening procedure is introduced where Member States can set thresholds or
criteria to decide when a project does not need to be screened or subject to an
EIA. If a competent authority decides that an EIA is not needed, it must make
this decision available to the public, along with the reasons why it is not required,
as well as mitigation measures proposed by the developer to avoid or prevent
significant adverse effects on the environment. The competent authority in the
Member State is required to make its determination (on screening) within 90
days from the date on which the developer submitted the required information.*
In an effort to ensure the quality and completeness of submitted EIAs, the devel-
oper must ensure that the EIA report is prepared by “competent experts”, and the
competent authority must ensure it has, or has access as necessary to, “sufficient
expertise” to examine the EIA report.#

In terms of strategic environmental assessment (SEA), there appears to be lim-
ited application of SEA to OE development (see Chapter 10 for further discus-
sion). This is a missed opportunity, as the documentation compiled for the SEA
can become the first source of environmental information that developers con-
sult during site selection and project planning stages. SEA can therefore inform
site selection through the provision of relevant information, constraints mapping
and the identification of low-sensitivity sites.

3.3. Public consultation and acceptance

Public acceptance is becoming more and more influential in the outcomes of
decisions relating to the various consents needed to operate a marine or OE pro-
ject. This has been colloquially termed a ‘social license to operate’. Responsibility
for engaging with the public and communities potentially impacted by a proposed
development primarily falls to the developer or project proponent. Acceptance
is neither automatic nor unconditional, and significant effort on how best to
engage the public and allay any concerns they might have is required. Habitu-
ally, in past projects, the involvement of the public was almost entirely limited
to the consultation phase of the EIA process or at the behest of the individual
site developer if a specific issue arose. This routinely resulted in stakeholders
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expressing frustration with how they were involved in project planning, either
by being consulted too late in the process or having limited influence on the
decision made. A social license to operate is based on a multitude of principles
including legitimacy, credibility and trust, which take time to foster and can-
not be neatly slotted into a time-bound consenting process. A concerted effort
to promote and understand OE technologies and their associated infrastructural
requirements could help mitigate objection, thereby increasing the likelihood of
social acceptance.

Generally marine renewable energy is viewed positively, but often there is
a lack of familiarity and understanding of wave and tidal energy technologies
in particular at local level given there have been relatively few deployments
to date.®

There are also deeper questions in this context that go to the core of rights
and ownership issues. Governments or their agencies are responsible for decision
making in the marine space. Some domestic legal instruments provide that such
decisions must be made in the public interest or for the common good, but it is
not always acceptable that governments decide on the use or activity that can
take place in what is considered by many to be a common resource. Through
the implementation of MSP, questions regarding the allocation of marine space
and its resources are likely to become more prominent, and, depending on the
approach taken to MSP at the country level, plans developed at the regional or
local level could be more reflective of the needs and desires of the public in that
area for their adjoining marine space, including any future activities that might
occur therein.

3.4 Marine spatial planning and new
management approaches

The full implementation of MSP could provide an opportunity to improve con-
senting for many marine developments, including OE, through increasing trans-
parency and providing greater certainty for both developers and their investors.
MSP seeks to reflect environmental, social and economic interests in an inclusive
way. As such, it has the potential to balance precaution and risk so as to provide
flexibility but within a framework that is predicable, consistent and transparent
to those involved.

The adaptive nature of the MSP process can react to changing circumstances,
which is important for developing industrial sectors such as OE. It could promote
coherence between terrestrial planning systems and those that operate in the
marine, but this very much depends on how it will be implemented and enforced
in each country. It is not yet clear how different competing activities will be
accommodated in MSP or how decisions on ‘trade-offs’ will be made. Coexist-
ence may be advocated as a preferred option, but this is not always technically
or legally possible. Realities of health and safety concerns, insurance and liability
could stymie coexistence before it even happens.
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Apart from Scotland and, to a limited extent, maritime spatial plans applicable
to certain waters around specific US states, many existing maritime spatial plans
include only existing uses with little or no consideration or inclusion of new or
innovative marine activities that could occur in future (see Chapter 6 for further
discussion). As a relatively new approach to planning marine activities, it is vital
that MSP and plans developed as part of that process promote the coexistence of
relevant activities and uses and engage everyone in the process.

4 Options for reforming ocean energy
consenting processes

Though poor regulatory frameworks for OE are common, they are nonetheless
evolving in some jurisdictions. Offshore wind has triggered the formation of a
more appropriate consenting system in many countries. To harness the available
OE resource, investors and project developers look towards countries with low
levels of ‘regulatory risk’, namely those with a stable, transparent and predictable
regulatory system. This suggests that governments and their agencies need to be
more proactive in how they deal with OE proposals. Consenting processes must
aim to be both principled and practical, ensuring:

e Economic efficiency. As the rights being allocated are for the exploitation
of a finite* and valuable resource, they should be allocated in a manner that
ensures that the resource will be sustainably developed in a manner that
maximises public benefit. This may involve a competitive allocation process
(see later in the chapter).

e Equity. Ensuring that the resource is allocated equitably amongst legitimate
proponents.

e  Sustainability. It is crucial that regulatory processes ensure sustainable
deployment of OE devices.

e Financial return. Where government opts to permit a private use of a
shared/common marine space, it should ensure an appropriate level of finan-
cial return.

e A simple and user-friendly consenting process. The process should not add
regulatory burden and risk and therefore time and cost to an OE project

should be provided.

In addition to these points of principle, several important questions should be
considered in the course of reforming OE consenting processes:*

1  How best to modify consenting processes so that they reflect the scale of
development and the level of risk posed, in particular by imposing more per-
missive procedures for small-scale, time-limited deployments in areas of low
environmental sensitivity.
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2 How to facilitate the transition towards integration of the various competent
regulatory bodies in consenting processes. In particular, whether it may be
possible to extend the OSS approach further to also integrate grid connec-
tion, electricity licensing requirements and other incidental approvals. In
this regard, it is important to facilitate and improve communication among
regulatory bodies and to clarify their respective responsibilities regarding
enforcement conditions.

3 Development of simple alternatives to OSS systems for jurisdictions where
political will is insufficient to allow for more wide-ranging reforms.

4 Development and mainstreaming of effective consultation/participation
processes in the marine context.

5 There are also deeper questions that go to the heart of the rights and owner-
ship issues discussed in Chapter 7. Should decisions regarding marine resource
allocation and OE development consents be made at a more local or regional
level rather than at a national level? Where does the balance of power cur-
rently lie with regard to taking such decisions, and where should it lie?

In most jurisdictions, the processes for allocating site tenure and the processes for
consenting a project are separate and involve different considerations. Alloca-
tion of tenure provides security that a project can use the desired resource (and
therefore provides investment security for proponents and investment), while
the relevant consenting processes and regulatory approvals determine whether a
project can proceed in that location in accordance with existing environmental
and other laws. We therefore discuss these two issues separately, though ideally
the two aspects would be dealt with in an integrated manner in any eventual
regulatory mechanism.

4.1 Allocation of site tenure

Several possible mechanisms or combination of mechanisms can be used to make
decisions in relation to tenure allocation:

e Developer-led permitting. A first come/first served approach whereby devel-
opers apply for permits as and when they require them. Each project then
proceeds through the relevant consenting processes in the order of applica-
tion. This approach is the default position in jurisdictions that have not
developed specific permitting processes for OE projects or other marine
activities.

e Qualitative assessment. Allocation of tenure and approvals are based on a
qualitative assessment of the proposals received. This will require the regula-
tor to conduct a detailed assessment and comparison of the expected perfor-
mance of a number of projects and allocating tenure on the basis of which
project best fulfils set criteria.
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e Competitive processes. Ranges from simple tenders to more sophisticated
processes, such as online auctions and leasing rounds. Selection occurs with
reference to bids that are assessed against key criteria (both qualitative, as
previously discussed, and quantitative).

Developer-led permitting is perhaps the most problematic model. Such a process
risks allocating development rights too early, shutting out project proponents
that may be more suited to developing the resource but not yet in a position to
make an application. Early movers may gain rights over the best sites, but the
number of potentially interested proponents may be too small to enable efficient
and effective competition. Developer-led permitting is not well suited to maxim-
ising the policy objectives previously identified: it is unlikely to be economically
efficient as it provides no basis for assessing the strength of particular projects; it
is unlikely to be equitable or provide a good financial return as it could be open
to exploitation or could favour poorly prepared proposals; and while the environ-
mental impact of these proposals would be covered by EIA legislation, projects
put forward by well prepared and experienced proponents will likely be better
optimised for positive environmental outcomes. Despite the inadequacies of this
form of permitting, the model persists in jurisdictions where legal reform has not
yet been forthcoming.

Qualitative assessment will place a greater burden on regulators, as an informed
decision requires understanding and assessment of a range of factors, but the addi-
tional layer of assessment will better ensure that projects that proceed to the
consenting phase are strategically selected to result in the best outcomes. This
assessment could still take place on a first come/first served basis, or a window for
applications could be opened to ensure a range of applications.

A competitive process seems most likely to provide a solid structure for the
approvals process that can ensure that a range of suitable proposals are considered
and that the principles previously mentioned are reflected. Nonetheless, there are
also risks with a competitive process. Competition usually relies on having a suf-
ficient number of well prepared competitors. In a fledgling sector such as OE, the
competitive process may result in unrealistic or untested proposals. In addition, it
may generate competitive sentiment between developers where it may be advan-
tageous for them to work together to overcome common hurdles and develop a
strong foundation for the sector, before they begin to compete for preferred sites.

Finally, there is the overarching issue of timing of tenure allocation, that is
at what point should the tenure be awarded, relative to the other elements of
the regulatory process, such as EIA and planning consents. In all jurisdictions, a
range of legislative requirements are associated with an OE proposal. An impor-
tant consideration is how to ensure that the tenure allocation process is struc-
tured and timed so as to create a logical regulatory sequence between allocation
of tenure and regulatory approvals.

The basic choice is whether allocation of the rights to occupy the marine
space should be allocated prior to the completion of all legislative requirements

15031-1319d-1pass-r04.indd 112 @ 13-10-2017 11:01:46



Consenting ocean energy projects — | |13

or afterwards. If tenure is allocated before all legislative requirements have been
met, security of tenure will exist, but there is no guarantee that the project will
meet all legislative requirements. This would leave the lease stranded. If tenure
is only allocated after all legislative requirements are met, money and time may
be spent obtaining the legislative requirements only for the preferred site to no
longer be available, particularly as the industry grows and if there is no other
undertaking or guarantee from government to reserve the preferred sites. This
may also cause a ‘lockout’ effect: if a large number of developers apply for tenure
options but do not make use of them immediately, this precludes the area from
being used at all, potentially resulting in a large number of potential sites being
effectively closed to other proponents.

4.2 Consenting processes

The main response to the problems with poor consenting processes has been to
create an OSS for permitting applications. This essentially means concentrating
the process in one regulatory body or authority. This authority can then liaise
with the developer and work with the other relevant government departments
and authorities to obtain the necessary consents. In this way, the developer has to
face only one body rather than many, while the various licensing processes can be
consolidated, coordinated and streamlined. In theory, this can reduce the burden
on applicants by providing a single point of contact for developers, reducing the
pressures on the licensing process by providing a more efficient use of available
regulatory and human resources, enabling coordinated consultation with inter-
ested parties, and allowing for a more holistic assessment of projects.

The OSS approach has garnered much praise from developers and proponents
of the OE industry.’! The OSS idea has a history of being a preferred reform
for developing offshore energy industries (having been implemented in the
United States as part of early OTEC (ocean thermal energy conversion) efforts®?
and in relation to wind energy)® and is generally seen in a favourable light by
developers.*

The development of a successful OSS takes political will. This is needed not
only to ensure that the OSS is amply resourced but also to dismantle existing
regulatory structures and overcome resistance from existing regulatory bodies
that may perceive this streamlining as an unwelcome “centralisation and de-
democratisation of decision-making”.® The success or failure of an OSS and of
OE policy in general is likely to turn on how highly OE is prioritised by govern-
ment. In addition, despite the prevalence of discussion of OSS in the literature,
recent research suggests that the actual level of implementation and likely bene-
fits may have been overstated.’® The implementation of the OSS approach might
merely shift the burden from developers to administrators, thus resulting in the
need for extra resources.”” This suggests that any effort to implement OSS must
be based on strong political will, adequate financing and support, and coopera-
tion and collaboration among all parties.
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There are also possible alternatives to the OSS approach. One option is to
develop parallel consenting procedures that enable different issues to be evalu-
ated simultaneously by existing regulators and expert groups. The coordination
of such parallel processes in the absence of an OSS clearly creates additional
administrative demands but may prove an attractive alternative for countries fac-
ing constraints in developing a single licensing authority.’® A further alternative
is the lead agency approach,’® which could be regarded as a weak OSS approach.
This is where an existing agency takes on the responsibility for coordination of
parallel consenting procedures. The identification of a lead agency therefore
eliminates the burden of dealing individually with a number of bodies in much
the same way as an OSS; however, the lead agency will not be invested with addi-
tional powers or authority in the way that an OSS would be. The lead agency will
also retain its existing statutory mandate, roles and functions, which will mean
that it will not align as closely to the OE industry (or other relevant industries) as
an OSS. Nonetheless, this approach could be effective where there is insufficient
momentum for a devoted OSS or where there are state/federal issues.® Finally,
an unexplored option, as yet, would be to establish an inter-agency task force or
commission, whose members would be representatives of all potentially involved
regulatory bodies. This could be used as a process for granting approvals in its own
right or as a model for consultation and coordination among departments that
could feed into departmental decision making.

5 Case study: the UK

In this section, we discuss the efforts made by the UK, in particular England and
Scotland, to reform its consenting processes for OE projects.

5.1 Seabed tenure

The Crown Estate (TCE) manages the UK seabed and is responsible for allocat-
ing seabed tenure for OE projects in the UK (out to the 12-nm territorial sea
limit). TCE is a statutory body tasked by Parliament with achieving particular
goals in line with the principles for good consenting previously discussed,®’ and
it has made an express commitment to work with all stakeholders to develop the
OE industry. TCE has already provided leases for test and demonstration facili-
ties,* as well as for other test and demonstration projects, and has held two com-
mercial leasing rounds.® Its efforts to provide for OE are therefore not a reluctant
regulatory response to an emerging problem, but a concerted effort to assist the
industry and lead a balanced process to allocate resources.®

5.1.1 Pentland Firth and Orkney waters leasing round

The Pentland Firth and Orkney waters (PFOW) area was the first in the UK to
be opened up for commercial-scale development of OE projects. This entailed a
competitive leasing round for demonstration- and commercial-scale project sites,
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which received considerable interest from industry. TCE announced plans to
hold a leasing competition in September 2008. Initial proposals for projects were
invited from developers in November 2008, with an initial nominal target capac-
ity of a total of 700 MW. Thirty-eight pre-qualified proponents were invited to
apply for leases: 20 bidders applied with a total of 42 applications. These ranged
from small development companies to multinational energy companies, with
projects from 10-MW demonstration schemes to hundreds of megawatts.

TCE’s process has been broadly successful in that it has attracted a range of
developers to apply for leases. Pre-approval of bidders ensured that proposals were
not received from ill prepared companies, and the process appears to have been a
truly competitive one, thereby maximising adherence to the principles previously
discussed. As the first process of its kind, it was always expected that it would gen-
erate institutional learning, which could be applied in future processes and other
jurisdictions. Indeed, a number of important lessons can be learned.

While a competitive approach may work well for an established industry, it
may have been disadvantageous in the present context for four reasons. Firstly,
TCE’s process appears to have limited site availability because, during the leas-
ing process, TCE was not open to other applications. This led to the assertion
that the process “seems too rigid to accommodate the fast moving nature of the
growing marine energy industry” and that a number of developers who were
developing projects outside of TCE’s leasing rounds were disadvantaged by TCE’s
restriction on sites.> Likewise, another commentator said that TCE’s approach
should be one of “keeping constraints to a minimum and providing as much flex-
ibility for deployment as possible”.%

Secondly, TCE’s process appears to have forced developers to compete at a
time when they would have benefited more from cooperation. As one developer
noted, “[A]t this early stage, collaboration may be more appropriate if we are to
overcome the substantial common hurdles and risks”.

Thirdly, in aiming to kick-start commercial-scale development, TCE may have
inadvertently “shut out” the demonstration-scale proposals that remain crucial
to the industry’s overall development. TCE developed its process in the context
of offshore wind; however, OE is at a much earlier developmental phase, which
means that a full-scale commercial leasing round may not have been the most
effective option. The process also assumed that wave and tidal energy were at the
same level of maturity — a view that is not shared across the sector. An OE project
proponent must have a lease granted by TCE to commence a project, and there
are two ways to obtain this: either apply for a demonstrator lease (at 10 MW or 20
devices) or bid in the competitive leasing process previously discussed. However,
once an area is under competitive tender, TCE is unlikely to approve any dem-
onstration leases within this area,® thereby effectively excluding demonstration
projects from some of the best resources. This issue could easily be fixed by zoning
an area for demonstration deployments within the larger leasing area.

The leasing process also highlighted the need for collaboration and coopera-
tion between different bodies, particularly as MSP becomes more widespread.®®
A potential tension exists between MSP, leasing and consenting that must be
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managed. In the case of the PFOW leasing round, the TCE process proceeded
in advance of MSP, and the local population were not included in the decision
to move ahead with this. Ultimately, there was a strong public backlash against
TCE process, which was perceived as giving a green light to projects and drawing
lines on maps akin to zoning, before any consultation or EIA processes had taken
place.

The British Wind Energy Association & Scottish Renewables note that uncer-
tainty about future leasing rounds created difficulty for business planning, and
asserted that:

there is strong support within our wave and tidal membership for further
leasing rounds to be open on a rolling basis, following SEA completion and
market support, and for these to be set out in a planned programme so that
industry can plan ahead.”™

These difficulties could be described as inevitable teething problems, though at
their root is the broader question of how a body like TCE can best balance the
need to ensure that a sustainable industry emerges in the long term, while also
meeting the shorter-term requirements of innovative developers keen to deploy
their devices.

5.2 Permitting process

5.2.1 England

The Marine and Coastal Access Act 2009 (MCAA)™ reformed marine licensing
in England by consolidating and replacing some previous statutory controls. The
Act provided for the creation of the Marine Management Organisation (MMO),
now responsible for most marine licensing in English inshore and offshore waters
and for Welsh (and Northern Ireland) offshore waters.”” A marine license granted
by the MMO is required for many activities involving a deposit or removal of a
substance or object from the sea or a tidal river” and therefore incorporates OE
projects.

There are two separate regimes for projects in English waters: one for renewable
energy projects over 100-MW capacity, processed by the Planning Inspectorate,’
and one for projects under 100-MW capacity, which are the responsibility of the
MMO. However, while the MMO licenses marine elements of a project, other
components of the project are licensed under different regulations, including:

e Section 36 consent (required under the Electricity Act 1989) to build and
operate an energy generation site;
Safety zone consent (required under Section 95 of the Energy Act 2004);
European Protected Species license;
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e The Department of Energy and Climate Change, responsible for project
decommissioning under the Energy Act 2004; and
¢ The local Planning Authority, responsible for onshore planning.

5.2.2 Scotland

Consenting procedures for OE in Scotland are broadly similar to those of England
and Wales but involve a distinct administrative system. Under the Marine
(Scotland) Act 2010,” the Scottish Government, through Marine Scotland, is
responsible for the new marine licensing system for activities carried out in the
Scottish waters out to 12 nm.” Proponents will still require a Section 36 license
under the Electricity Act, a European Protected Species license,”” and decom-
missioning approval, each issued by separate bodies. Consent under the Town
and Country Planning Act 1990 is also required.™

It is intended that the new system will enable consistent decision making about
what activities are allowed to take place at sea. Through the process of marine
licensing and the conditions placed on licenses, economically and socially ben-
eficial activities are promoted while minimising adverse effects on the environ-
ment, human health and users of the sea.

In contrast with other parts of the UK, however, Marine Scotland has
adopted an OSS system to provide a single contact for advice, enquiries and
applications to simplify consenting and reduce the burden on applicants, regu-
lators and other parties. The system is also intended to facilitate coordinated
consultation with nature conservation bodies and other parties so as to pro-
mote interaction and more holistic assessment of proposed projects. Marine
Scotland in its role as regulator is also tasked with ensuring compliance with
the conditions of Section 36 license under the Electricity Act and the marine
license.

5.2.3 A preliminary assessment

The consenting system in England continues to involve a number of authori-
ties granting different licenses, and the resulting sequential process can still be
fairly arduous for project proponents.” The MMO and TCE have agreed on a
Memorandum of Understanding, which may in time lead to a more coordinated
approach. In addition, the Senior Licensing Manager of the MMO has suggested
some ways in which consenting procedures could evolve to become more effec-
tive, including:%

e Early engagement of key actors in order to streamline regulatory processes;

e All parties agreeing on regulators taking the lead to streamline consultation
(this may be difficult where competence is spread across departments that
may wish to retain their control over certain aspects of the process);
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e Implementing MSP with the aim of increasing the likelihood of OE projects
receiving consent (these still need to comply with relevant legislation); and
e Increasing regulator knowledge through a range of mechanisms.

Scotland’s OSS has been well received and is generally perceived as providing
developers with the greatest confidence in the regulatory process.’! Some indus-
try participants with real-life experience using the OSS have found that it is not
always a truly integrated process® and that Marine Scotland must ensure that as
the industry develops, it keeps a hold on the process. The Section Leader of the
Licensing and Operations Team at Marine Scotland therefore also identifies early
strategic engagement with all parties as key in improving consenting regimes. He
additionally notes that there is a need to “stop re-inventing the wheel for every
project”,¥ suggesting that processes have not yet been standardised.

There is the question of whether the OSS concept can be replicated effectively
in other jurisdictions, and there has so far been little discussion of how well OSS
processes will fare once the industry has grown to its full potential, though at least
one commentator has identified that OSS “may come under greater scrutiny as
the sector continues to develop and larger, more contentious developments are
proposed”.8* Large-scale developments are likely to put considerable strain on a
single authority, and it is yet to be seen whether an OSS can cope with the range
of issues that such developments will likely bring.

6 Conclusion

This chapter has highlighted that OE projects will have to go through a range
of consenting processes before devices make it into the water. OE projects will
need approvals for many aspects of their operation, including for the occupation
of marine space, the exploitation of marine resources, the generation of environ-
mental impacts, and decommissioning. To date, few jurisdictions have attempted
to reform these regulatory frameworks in order to facilitate good governance of
OE projects. As unwieldy consenting processes are commonly cited as one the
major non-technical barriers to the development of OFE, such reforms will likely
be crucial, yet it is clear that this is not a simple task and that considerable politi-
cal will is required. In the UK and Scotland, where substantial reforms have been
implemented, there are early signs of success, and other jurisdictions seeking to
develop an OE industry may be able to build on this experience.
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