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Side Event Announcement

‘High seas fisheries in a new international legally binding
instrument’

Date: Wednesday 7 September 2016, 1.15 pm to 2.45 pm
Conference Room: 12

Speakers: Duncan Currie (GlobeLaw), Dr. Carole Durussel (IASS), Sebastian Unger

(IASS), Glen Wright (IDDRI)

Both in the course of the deliberations that led to the decision to develop a new
international legally binding instrument (ILBI) on the conservation and sustainable use
of marine biological diversity of ABN], and at the first meeting of the Preparatory
Committee (PrepCom) in March-April 2016, numerous States and stakeholders
highlighted that fishing is currently the activity with the largest impact on biodiversity
in ABN]J. Despite this widespread recognition, a number of delegations have expressed
concern that it is not currently clear whether fisheries should be integrated into a new
ILBI and how this could be achieved. This workshop will explore this specific issue,
highlighting possible options for the inclusion of fisheries within a new ILBI, and
identifying ways for this agreement to complement and enhance existing fisheries
management.
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Global trends in the state of world marine fish stocks since 1974
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& MPAs — connectivity, resilience (48)

® urgently reduce the capacity of the world’s
fishing fleets to levels commensurate with
the sustainability of fish stocks -7(a)

54 overcapacity problem has grown 6
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m - post-opt-out behaviour is constrained by rules to prevent
ut parhes from undermining conservation, by establishing clear
esses for dispute resolution and for the adoption of alternative

me: ﬂ Ires with equivalent effect that will be implemented in the interim.

# prove the transparency of RFMO/As, both in terms of decision-making
== ;EI'Tétmcorporates the precautionary approach and the best scientific

e
= “information available and by providing reasonable participation for
' “intergovernmental and nongovernmental organizations through the

organizations’/arrangements’ rules and procedures.

® Encourage RFMO/As to review their decision-making procedures,
noting the need for procedures which facilitate the adoption of conservation
and management measures in a timely and effective manner, in particular
to consider provisions for voting and objection procedures.
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http://www.fao.org/fishery/topic/16159/en
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e to establish and implement long-term CMM for
a' fisheries in accordance with GA resolutions and
? Uidellnes

---';::, - Improve data collection and cooperation by States and

...4‘

_«,"RFMO/AS In regards to the CMM for deep-sea fisheries,
~_including the use of the precautionary approach.

o See DSCC report for comprehensive analysis
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6 Actlon against beneficial owners,
Je erators of IUU vessels

5. control over fishing activities of their
natlonals and to strengthen domestic and
— j-_-"i ~ other mechanisms to identify and deter
~ nationals and beneficial owners from
engaging in IUU fishing activities
— proper penalties imposed to deprive
nationals, including beneficial owners, of the
benefits of such activities. (127) 2
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2 frigel e sea constltutes the Iargest source of
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.“.. ater trawl fisheries: concern for the
,,, nservation of fragile benthic habitats
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aSsouated with seamounts and other deep-sea
~—environments (GMA Ch 52)

® | ack of information: “The incompleteness of our
knowledge of biodiversity and the factors that affect it
means that decision-making about potential impacts will be
subject to high uncertainty, and the application of precaution

is appropriate.” Ch 52 14


http://www.un.org/depts/los/global_reporting/WOA_RPROC/Chapter_36F.pdf
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-3 nmﬁ %greements established — SPREMO, SIOFA, North
,J( n'

o j\ -AFC NAFO SEAFO have closed substantial areas at
= fashable depths, including where VMEs likely to occur.
“'NEAFC SEAFO have closed representative areas

.'. ~— SPRFMO, SIOFA, NPFC restricted to footprint unless EIA
— CCAMLR bans bottom trawling
— CCAMLR, SPRFMO, NEAFC ban gillnets
— Transparency improved
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FOUIEE J GA resolutions (59/25, 61/105 64/72, 66/68); UNGA
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COIER .a. 1ut|on Prevent Significant Adverse Impacts on

\/JJ; a’ble Marine Ecosystems and ensure sustainability of deep-
Z _|sh stocks:

“’:PTIOI‘ Environmental Impact Assessments of bottom
- fisheries

B Precautlonary Area Closures of VMEs
— Sustainable catch/bycatch deep sea species
— Move on Rule

Adopt and implement by 31 December 2008 or else not
authorize to proceed
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CIfIC and Southern Indian Oceans

gamework regulations and interim measures adopted
y 'most REMO/As

mpact Assessments (IAs) for all DSF required by
s‘ CCAMLR North and South Pacific RFMOs, NAFO
(2016)

’*"5 IAs required in “"new” fishing areas or when new
== = scientific information becomes available in NE, NW,
= and SE Atlantic RFMOs

=~ ® EUadopted regulation 734/2008 to require IAs and
reverse burden of proof to implement UNGA
resolution in non-RFMO/A areas (e.g. SW Atlantic).
Others?
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osmg restrlctlons on flshmg In ‘new’ fishing areas

o) y umber of known or representative areas of VMEs
c sed NAFO, NEAFC, CCAMLR, GFCM, NPFC, SPRFMO,
| AFO

X "-Closmg seamounts to bottom fishing (NAFO)

_-‘.:' sProhibition of bottom trawling (CCAMLR; GFCM >

~ eProhibition of bottom gillnet fishing (SPRFMO,
-~ NEAFC (>200m) SEAFO, CCAMLR)

sGear restrictions/regulations in other area (e.g. set
gillnets in North Pacific)

*NON-RFMO areas: EU legislation, Spain closed most
areas as VME areas below 300-400m to bottom
fishing in SW Atlantic based on extensive impact
assessment. Others?
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= Systemlc overfishing, no stock assessments for many/most
3& ’{‘ target species; little to no information on impacts on

P ‘hundreds of bycatch species (e.g. South Pacific/NZ: 22 target
-~ species; 115 bycatch species; NE Atlantic/FR: up 100

species); trophic impacts

» Most species impacted long lived, slow growing low
fecundity: in some cases endangered species (IUCN NE
Atlantic Red List - roundnose grenadier, blue ling, deep-sea
sharks)
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» Most species impacted long lived, slow growing low
fecundity: in some cases endangered species (IUCN NE
Atlantic Red List - roundnose grenadier, blue ling,
deep-sea sharks)
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$RConservation of marine biological diversity in ABNJ

2 _)JJ,JI ble epr0|tat|on of fish stocks

J Mm}u »‘Jmpact on bycatch species

o Presen atlon and protection of the marine environment

r\:sr;éssrg?a'& -arid move-on encounters should result in measures to
_ f"gruo t1dentlﬁed effects to prevent significant adverse impact on VMESs
e rre astrict gear types, close areas, act on precautionary basis in the

-

”"«““‘ 10 m:e of adequate scientific information.

E_fi';:; “No assessment should mean no fishing

-~ o No measures should also mean no fishing

_® Stock assessments and bycatch provisions: core business of RFMOs
® Problems with science, data: precautionary principle

22




High Seas Fisheries in a New International
Legally Binding Instrument

Area-based Management Tools

Dr. Carole Durussel
Institute for Advanced Sustainability Studies (IASS), Potsdam

Institute for Advanced Sustainability Studies e.V. BBNJ PrepCom II — IDDRI/IASS side event 7 September 2016



Outline

Possible role of a new BBNJ instrument for ABMTs
CBD provision on in-situ conservation
Area-based Management Tools
« Complementary measures for sectoral ABMTs
« Options for the implementation of ABMTs
Marine Protected Areas

« Options for the establishment of MPAs

Picture:

: Source: https://images7.alphacoders.com/410/410838.jpg

Institute for Advanced Sustainability Studies e.V. BBNJ PrepCom II — IDDRI/IASS side event
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Possible Role of a New BBNJ Instrument L—})

- No existing global cross-sectoral legal mechanism for the
establishment, implementation, and enforcement of ABMTs in ABNJ

!

 Provide a coordination framework to ensure that
e Current and future sectoral ABMTs in ABNJ] are
comprehensively and consistently applied;

A new BBNJ instrument could:

« Systems of MPAs are effectively established,
implemented, and enforced.

- Outline general principles, criteria, and obligations with
respect to the adoption of sectoral and cross-sectoral ABMTs
for achieving conservation and sustainable use of BBNJ

Institute for Advanced Sustainability Studies e.V. BBNJ PrepCom II — IDDRI/IASS side event 7 September 2016



International Law: UNCLOS and UNFSA

3 - Under international law, States have the duty:

- To take conservation measures to maintain or
restore populations of both target and non-target
species, and to cooperate in the conservation and
management of living resources in the high seas
(UNCLOS, arts. 117, 118, 119)

 To adopt conservation and management measures
to ensure the long-term sustainability of straddling
and highly migratory fish stocks and same ecosystem or
associated species, and to protect marine biodiversity
(UNFSA, arts. 5 and 10)

!

Neither UNCLOS nor UNFSA explicitly specify
conservation and management measures to be used
to achieve these goals

Pictures: : NOAA, Source: : https://www.theguardian.com/environment, /gallery, /2016/aug/30/world: -heritage-in-the-high-seas-oceanic-wonders: -explored

Institute for Advanced Sustainability Studies e.V. BBNJ PrepCom II — IDDRI/IASS side event 7 September 2016



CBD Provision on In-Situ Conservation

« CBD specifies ABMTs as among key measures to be used
for the conservation of biodiversity:

CBD, art. 8a:
Establish a system of protected areas or areas
where special measures need to be taken to conserve
biological diversity’

« CBD provision could be considered as a model for the
new BBNJ instrument

Picture: Norbert Probst/Alamy, Source: https://www.theguardian.com/environment/gallery/2016/aug/30/world-heritage-in-the-high-seas-oceanic-wonders-explored
Picture: Norbert Probst/Alamy Stock Photo; Source: https://www.theguardian.com/environment/gallery/2016/aug/30/world-heritage-in-the-high-seas-oceanic-wonders-explored
Picture: Source: https://www.helpgoabroad.com/images/easyblog_images/985/1492110.j
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CBD Provision on In-situ Conservation

CBD, art. 8 on in-situ conservation:

* (c) Regulate or manage biological resources important for
the conservation of biological diversity whether within or
outside protected areas, with a view to ensuring their
conservation and sustainable use;

« (e) Promote environmentally sound and sustainable
development in areas adjacent to protected areas with a
view to furthering protection of these areas;

« (f) Rehabilitate and restore degraded ecosystems and promote
the recovery of threatened species, inter alia, through the
development and implementation of plans or other
management strategies.

Picture: NOAA, Source: https://www.theguardian.com/environment/gallery/2016/aug/30/world-heritage-in-the-high-seas-oceanic-wonders-explored

Institute for Advanced Sustainability Studies e.V. BBNJ PrepCom II — IDDRI/IASS side event 7 September 2016



Complementary Measures for Sectoral ABMTs IASS

POTSDAM

- Spatial and temporal fisheries closures or ,refugia‘ established to limit

biodiversity impacts of fisheries activities, protect vulnerable species, habitats
and ecosystems, and to enhance resilience;

« Spatial and temporal fisheries closures outside the boundaries of an MPA
with a view to complementing and enhancing the effectiveness or ecological
coherence of MPAs and protecting migratory corridors for vulnerable species;

Picture: NOA, Sou %: hitpsy//www.thegua ardia

Institute for Advanced Sustainability Studies e.V. BBNJ PrepCom II - IDDRI/IASS side event 7 September 2016



Complementary Measures for Sectoral ABMTs |ASS

- Limiting deep water fishing effort or gear types in areas in or adjacent to
known VMEs or in areas where VMEs are likely to be present in order to reduce
the likelihood of further disturbance of VMEs or their broader ecosystems above

the seabed;

« Mandated use of fisheries management measures, including catch quotas,
effort or gear restrictions, and seasonal and temporal closures.

Picture: NOA, Sou %: hitpsy//www.thegua ardia

BBNJ PrepCom IT - IDDRI/IASS side event - ) 7 September 2016

Institute for Advanced Sustainability Studies e.V.



Complementary Measures for Sectoral ABMTs

« Use of marine spatial planning

« Especially in areas already experiencing higher
levels of activity

{

The establishment of spatial plans for areas of the
ocean would require the cooperation of all relevant
sectoral bodies, including RFMOs

Picture: NOAA, Source: https://www.theguardian.com/environment/gallery/2016/aug/30/world-heritage-in-the-high-seas-oceanic-wonders-explored
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ABMTs implemented by RFMOs

In ABNJ, ABMTs have primarily been implemented by RFMOs in the context of
protecting VMEs (via closures and other measures) and in controlling
mortality on certain fish stocks or life stages

F\/O Food and Agriculture Organization i /ﬁ\
/ e Of the Umted NathﬂS Aglo vento Sasures to protect yerable marine ec S beyt ational jurisdiction.

Other access

> s . RdvaneadEencch | Legelid ) EMBEAERKSX:
kregulatedareas) R A P

Bottom fishing

Year selection
=~

Management Body/Authority (ies)

Change projection

e: http://www.fao.org/in-a
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Implementation of ABMTs: Options

1) Place obligation upon States Parties to work directly and
through relevant sectoral bodies, including RFMOs, to
adopt ABMTs for the purpose of conservation and
sustainable use of BBNJ, accompanied by regular
reporting and review of progress

In cases where:
- Mandate and/or member constraints

- Lack of biodiversity expertise

Alternative or complementary provision:

2) State Parties to take independent action with respect to
activities and processes subject to their jurisdiction or
control, and then seeking the adoption of
complementary measures within sectoral bodies

Picture: : NOAA, Source: https://www.theguardian.com/environment/gallery/2016/aug/30/world-heritage-in-the-high-seas-oceanic-wonders-explored
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Implementation of ABMTs: Options

3) Include overarching provisions to require States directly
and through competent international organisations, such as
RFMOs, to reform current management practices to
be more biodiversity-inclusive, while specific
provisions for ABMTs may require them to take action
for conservation and sustainble use of marine biodiversity
in ABNJ

Picture: Sonke Johnsen, Source: https://www.theguardian.com/environment/gallery/2016/aug/30/world-heritage-in-the-high-seas-oceanic-wonders-explored
Picture: NOAA, Source: https://www.theguardian.com/environment/gallery/2016/aug/30/world-heritage-in-the-high-seas-oceanic-wonders-explored
Picture: N Source: https://www.theguardian.com/environment/gallery/2016/aug/30/world-heritage-in-the-high-seas-oceani
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Marine Protected Areas

« To be effective, marine protected areas must:
- Be comprehensively and effectively managed
- Be enforced across all sectors

« Address all human activities relevant to the goal of the MPA, or,
more generally, the goal of conservation and sustainable use of
marine biodiversity

« Together with the other sectoral bodies, fisheries management
instruments and organisations should be a crucial part of
establishing, implementing, and enforcing such comprehensive and
effective MPAs where fisheries are involved

Source: http://meche.mit.edu/sites/default/files/styles/hero/public/slides/Research%200ceans.jpg?itok=0kSrE16D
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Establishment of MPAs: Options

The role of RFMOs in the establishment of MPAs depends on the
chosen structure of the MPA mechanism in the new BBNJ
instrument:

1) A centralised mechanism
- Could involve a new international body setting out the
management measures for MPAs and request, via the
inherent power of the UNGA, sectoral and regional
bodies to take conservation measures

2) A decentralised mechanism:

- Could allow for MPAs to be agreed by a COP and the
sectoral and regional bodies could be left to take
appropriate measures to implement, monitor, and
enforce the MPA to achieve the agreed conservation
objectives

Source: https:// ru.files.wordpress.com/2014/06/hatt eef.jpg
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Establishment of MPAs: Options

The role of RFMOs in the establishment of MPAs depends on the
chosen structure of the MPA mechanism in the new BBNJ
instrument:

3) COP, advised by a scientific and technical body:

- They would review proposals from States and
sectoral/regional organisations, adopt conservation
objectives, agree on specific management measures
that parties can take, and through elaboration of the duty
to cooperate by State Parties, reinforce these measures
through the adoption of complementary measures by
the competent international organisations

!

RFMOs will likely be called upon to take proactive steps or
measures to give effect to an MPA that they may not have
otherwise taken in a ,business as usuallu_‘messucpenarip

Source: https:// ress.com/2014/06/h eef.jpg
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North-East Atlantic

Figure 5. NEAFC VME closures along the Mid-Atlantic Ridge (yellow) and their partial overlap with OSPAR MPAs (red)

As of: 09/2012
OSPAR Marine Protected Areas in Areas beyond national EEZ-Areas in the north-east Atlantic
79w 500 ’Z’uﬂ-‘"'
I 1 Comereatm

Designd by:
Fadeval Agency Tor Naturs Consanvation
=
Marive and Coastal Naturs Conservation
Uit
Projection:

ETRS 1844 (Lambierdt Animuthal Equat
Area Frojecton;

" OSPAR Conlratting Parties

Exclusive Econamic Zones
(EEZ) of DSPAR Comracting
Parties

OSPAR Manine Profectsd
Argas (in Areas bayond
Naticnal EEZ-Araas

in tha Nerth-Esst Atlantic

. Closed Areas for Sotom
VAMD, F=nores establishad By the
Narth-East Atlantc Fishenss

Camimission in April 2006

Source: German Federal Agency for Nature Conservation. http.//mare.essenberger de/envkarte-charlie-gibbs-schutzgebiet.php
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Conclusion

 All-inclusive & collaborative cross-sectoral process
« Role of RFMOs

« Importance of coordination and cooperation

Picture: Dave Fleetham/Getty Images, Source: https://www.theguardian.com/environment/gallery/2016/aug/30/world-heritage-in-the-high-seas-oceanic-wonders-explored

Institute for Advanced Sustainability Studies e.V.
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Existing obligations - General

« UNCLOS

« “States have the obligation to protect and preserve the marine
environment” (art. 192)

« “States shall... endeavour... to observe, measure, evaluate and
analyse... the risks or effects of pollution of the marine
environment.” (art. 204)

« “States shall keep under surveillance the effects of any activities
which they permit or in which they engage” (art. 204)

« “States shall publish reports of the results... or provide such reports

at appropriate intervals to the competent international
organizations...” (art. 205)
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Existing obligations — Fisheries (1)

« UNFSA (arts. 5¢, 5d, 6.6, 10.d)

« RFMOs must apply precautionary approach in conservation &
management of straddling & highly migratory fish stocks

* Includes assessing the impacts of fishing & other human activities,
as well as environmental factors, on target & non-target species.

« Parties must adopt cautious conservation & management measures
for new/exploratory fisheries until long-term impacts can be assessed

IDDRI



Existing obligations — Fisheries (2)

. UNGA 61/105 (2006)

« States and RFMOs must conduct impact assessments to determine
whether significant adverse impacts (SAls) will occur to vulnerable
marine ecosystems (VMEs); and

« Ensure proper management/prohibition where SAls are likely

 UNGA 64/72 (2009)
« Reaffirmed commitments and requested all flag States to regulate
bottom fisheries and to ensure that vessels do not conduct bottom

fishing until impact assessments have been carried out

* FAO International Guidelines for the Management of Deep-sea
Fisheries in the High Seas (2009)

IDDRI




Gaps in EIA Obligations

« UNCLOS EIA obligations are general in nature and have not been
implemented.

« UNFSA only directly applies to:
« Straddling and highly migratory fish stocks; and
« States who are party to the Agreement.

 UNGA resolutions are:
o Soft law;
« Specifically designed to limit SAls to VMEs;
« Not designed to account for cumulative impacts or the impacts of
overfishing and human activities; and
« Not aimed at the conservation and sustainable use of marine
biodiversity in ABNJ in general

* Implementation gaps

IDDRI




What can a new instrument do? (1)

« Strengthen existing obligations under international law by:

IDDRI

1. Requiring EIA when fishing can cause harm to marine biodiversity,
taking into account both conservation & sustainable use.

2. Stipulating that new fishing activities in ABNJ (in both the water
column & on the seafloor) only take place following EIA.

3. Requiring EIA establish that fishing can be managed in a way that:
* Prevents and minimises future environmental impacts;
« Ensures long-term sustainability (target & non-target); and
«  Will have minimal incidental impacts on surrounding
marine ecosystems/marine biodiversity.




What can a new instrument do? (2)

4. Provide for assessment of current fishing activity (with a timeline).

5. Introduce formal reporting & monitoring mechanism (either at the
global or regional level).

6. Provide a detailed follow-up procedure.

7. Require continuous monitoring & regular review.

8. Institute a process to review the assessment where specific new
scientific knowledge has become available (and/or require
assessment upon introduction of new technologies or gear, or an

increase in fishing effort).

9. Develop an information-sharing mechanism to ensure that
assessments are based on the best scientific data available.

IDDRI




What can a new instrument do? (3)

10. Establish a legal framework for EIAs and strategic environmental
assessments (SEAs) to assess cumulative impacts, and allow for
impact assessments across sectors.

IDDRI



Overarching provisions (1) - general

 New instrument could:
« Enable regular global review & reporting.

* Provide default regime for precautionary fisheries management in
ABNJ where gaps remain in geographical coverage by RFMOs.

IDDR




Overarching provisions (2) — fostering integration

« Effective cooperation/interplay depends on (Mahon et al., TWAP 2016) :
« Geographical coherence (spatial overlap and fit);
« (Good governance structure & practice;
« Functional linkages (interplay) among institutions/arrangements;
and
« A common purpose & set of principles allowing institutions to deal
with one another as equals.

 New instrument could, in particular, provide:
« Obligations/framework/mechanisms for cooperation;
« Guidance on good practice; sharing of good practice;
« A common purpose (e.g. “the conservation of marine biodiversity in
ABNJ is the common concern of humanity”); and
« A set of governance and conservation principles to guide decision
making to assist in integrating biodiversity considerations.

IDDRI



Overarching provisions (3) — guiding principles

« The “fundamental principles [that] could lead to sustainable fisheries
management, are contained in many of the binding and non-binding
fisheries agreements, and in the UNFSA in particular. What is needed is
effective and uniform application of these principles and obligations in

practice”
- Global Ocean Commission, Policy Options Paper #9, 2013

« New instrument could outline the guiding principles of international law
for conservation & sustainable use of marine biodiversity in ABNJ.

 E.g. precaution, science-based management, the ecosystem approach,

transparency, accountability, public participation, and intra- and inter-
generational equity.

IDDRI




Overarching provisions (4) — complementary obligations

« A new instrument could place specific complementary obligations on
States.

- E.g.
« Requiring flag States to cooperate with other States and/or relevant
sectoral and regional organisations to adopt measures;

* An obligation for States & competent international organisations to
promote in-situ conservation, including the protection of
ecosystems, natural habitats & maintenance of populations in
natural surroundings (as in CBD, Art. 8). -
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Overarching provisions (5) — development of international law

* A new instrument could:

IDDRI

« Urge States to engage with international agreements relevant to
fisheries (e.g. UNCLOS, UNFSA, Port State Measures Agreement
(PSMA), RFMOs, relevant regional agreements).

« Directly strengthen & formalise certain provisions of existing
agreements & guidelines by restating them as concrete obligations,
e.g..

« Art. 20(3) of the PSMA - encourages parties to develop
procedures for identifying States that may not be acting in
accordance with the PSMA;

 Art. 50 of the FAO Guidelines, which states that RFMOs should
develop appropriate review mechanisms.
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