(o]
Py
S
=
=
=
=
=
=

Institut du développement durable
et des relations internationales
27, rue Saint-Guillaume

75337 Paris cedex 07 France

SciencesPo

S T U D ‘
N°08/18 AUGUST 2018

The long and winding road: negotiating a
treaty for the conservation and sustainable
use of marine biodiversity in areas beyond
national jurisdiction

Glen Wright, Julien Rochette (IDDRI), Kristina Gjerde (IUCN),
Isabel Seeger (IDDRI)

Forewords by Laurence Tubiana and Eden Charles

AVAST GLOBAL COMMONS UNDER INCREASING PRESSURE

Marine areas beyond national jurisdiction (ABNJ) cover nearly half
of the Earth’s surface and host a significant portion of its biodiversity.
The remoteness of ABNJ and a lack of knowledge previously placed
them beyond the reach of human activities. In recent decades, techno-
logical and scientific advancements, coupled with growing demand for
resources, have increased interest in these areas and driven exploration
and exploitation.

ATREATY TO SAFEGUARD THE HEALTH OF THE GLOBAL OCEAN

The international community has become increasingly aware of the
growing threats to marine biodiversity in ABNJ and been discussing
options to conserve and sustainably use it. On December 24, 2017,
following more than 10 years of discussions, the United Nations General
Assembly decided to convene an intergovernmental conference (IGC) to
negotiate an international legally binding instrument (ILBI).

A PACKAGE OF VARIED AND COMPLEX ISSUES

Negotiations will cover the ‘Package Deal’ of issues agreed in 2011, namely:
marine genetic resources (MGRs), including questions on the sharing
of benefits; area-based management tools (ABMTs), including marine
protected areas (MPAs); environmental impact assessments (EIA); and
capacity-building and the transfer of marine technology.
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I The long and winding road: negotiating a high seas treaty

FOREWORD BY LAURENCE TUBIANA

Former French Ambassador for Climate Change and Special Representative for COP21

n a particular Monday morning in
December 2015, I sat with Minister
Laurent Fabius in the beautiful Napo-
leon III office at the Ministry of Foreign
Affairs. He was calm, as always, but exhausted.
Like seafarers having navigated a wild storm,
we were catching our breath. He was
reading the 15 pages of the newly minted
Paris Agreement: “It really is rather
good. I don’t know how we managed it”. I
laughed a little. I knew how we made this
happen, but I also knew what he meant:
there were so many opportunities for failure.
And this was certainly the main obstacle: fear of
failure. Throughout the process towards the final
adoption of the Paris Agreement, my main concern
was to ensure that we prevailed over fear.

Now a consensus has been reached on the need
for a new treaty on another pressing issue: the
health of the global ocean. On the eve of an his-
toric intergovernmental conference, I imagine that
everyone involved feels a huge sense of responsi-
bility. Because the high seas are under threat and
we must act.

Marine areas beyond national jurisdiction face
a multitude of pressures that have intensified and
increased in recent decades. They are at risk from
the impacts of shipping and fishing, which leave
their imprint on ever deeper and more distant ar-
eas. There is growing interest in seabed mining,
marine genetic resources, and other new activi-
ties. And who knows what else we will ask of the
ocean in the coming decades as we increasingly
turn toward the sea for resources, jobs and eco-
nomic growth. More than ever, the high seas need
a strong political commitment and effective gov-
ernance mechanisms to secure their future.

To a certain extent, the climate and the high
seas —two global public goods—are similar. Both
involve the same relationship between politics and
scientific expertise. Climate scientists are working
tirelessly to reduce uncertainty intervals, which
are still immense; but there is no longer any ques-
tion of these uncertainties impeding our efforts
to reduce greenhouse gas emissions. In the same
way, high seas ecosystems will keep the scientific
community busy for decades to come. But should
we wait for perfect knowledge before we make im-
portant decisions? Certainly not. The question is
not whether we know a lot or a little, but whether
we know enough to act. The answer is yes.

Biodiversity hotspots have been identified;
knowledge of the behaviour of different species is

| !

increasing; deep-sea ecosystems are being studied
in greater detail; and we are learning more and
more about how the species and ecosystems of the
open ocean are all interconnected. Above all, we
know how destructive human activities can be and
have identified legal and governance gaps.
We are therefore impelled to take ambi-
tious action now.
In no way do I seek to downplay the dif-
ficulties that States and stakeholders will
almost certainly encounter along the road
to a new high seas agreement. Negotiating
a legal regime for an area covering almost half
of the surface of our Planet will doubtless be a chal-
lenging task, notwithstanding the years of political
and scientific discussions that we have to build on.
But my experience with the climate change nego-
tiations at COP 21 has left me with the profound
conviction that, in certain historic moments, we
can look beyond short-term interests, overcome
power politics and egos, and pull together to build
a common future.

I like to joke that there are just three conditions
for the success of an intergovernmental nego-
tiation: trust, trust and more trust. Trust among
Parties, and trust in the process itself—i.e. that it
should be transparent and give all countries the
same opportunities for input and review.

Civil society plays a crucial, albeit delicate, sup-
porting role: injecting optimism and ambition
into the process, while proposing pragmatic solu-
tions to seemingly intractable problems. To strike
this balance, stakeholders must not only develop
a deep understanding of the issues at stake, but
must also be able to spot the room for manoeuvre
amongst the political sensitivities and red lines.

The Long and Winding Road has served as an in-
dispensable guide to this process and its complexi-
ties. I am certain that this updated third edition
will prove invaluable as you embark on this excit-
ing and important negotiation.

Indeed, you are about to negotiate the future of
the high seas, half of “our” blue Planet. The task is
daunting, but I hope that you will be inspired by
the Paris Agreement to take ambitious action. With
collective wisdom, personal courage and good or-
ganization, nothing is impossible.

I wish you all the best in this endeavour.

Laurence Tubiana
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FOREWORD BY EDEN CHARLES

The long and winding road: negotiating a high seas treaty I

Former Chair of the PrepCom and former Ambassador of Trinidad and Tobago

at the United Nations

¢( The long and winding road”? Indeed it

has been a long and winding road in

the struggle to improve governance of
marine biological diversity beyond areas of national
jurisdiction (BBNJ). At the same time, I have
observed how political will and interna-
tional cooperation can produce profound
results for the betterment of the interna-
tional community as a whole.

I have seen these successes from my
vantage point as a delegate of my country,
as well as coordinator or chairman of conten-
tious and politically charged negotiations on dif-
ferent issues relating to ocean governance. I also
speak as a person who was intimately involved in
the promotion of the rule of law at the internation-
al level as Chairman of the Sixth Committee (Legal
Affairs) of the United Nations General Assembly
and the negotiation of complex multilateral trea-
ties including the United Nations Arms Trade Treaty
(ATT) and the Convention on the Rights of Persons
with Disabilities (CRPD).

Consequently, I am optimistic that the intergov-
ernmental conference on BBNJ, which commences
in September 2018, will lead to a legally binding
agreement that will contribute to the promotion
and maintenance of the rule of law in our oceans
and seas.

I have witnessed the ability of delegations to
navigate the sometimes turbulent waters of the Ad
Hoc Working Group, which saw many delegations
move from total objection, lukewarm support, or
lack of enthusiasm, to ultimately embrace, with
some modifications, the idea first touted by the
European Union (EU) around 2006 for an imple-
menting agreement under the 1982 United Nations
Convention on the Law of the Sea (“Convention”).

There is almost universal recognition by States
that the Convention is the constitution of our
oceans and seas, based either on adherence to
legally binding obligations which flow from be-
ing States Parties to the Convention or due to the
acceptance of most or all of the provisions of the
Convention as customary international law. Ow-
ing to this, and other factors, many States were
not initially convinced of the need to conclude an-
other implementing agreement. They advanced,
inter alia, that there were no legal or governance
gaps relating to the conservation and sustainable
use of BBNJ under the Convention and that exist-
ing regional arrangements and other mechanisms
covered the subject.
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As a firm believer of the role of multilateral-
ism as the primary vehicle to resolve disputes and
develop a rules-based system for the fostering of
harmonious relations between and among mem-
bers of the international community, I was
not surprised that consensus emerged on

the need to conclude a future BBNJ in-

strument. The turning point arrived with

agreement on the delicately crafted 2011

Package Deal, which has remained at the
centre of all discussions on what would be-

come the third implementing agreement un-
der the Convention, alongside the 1994 Agreement
on the Implementation of Part XI of the Convention
and the 1995 Agreement on Straddling and Highly
Migratory Fish Stocks.

I was part of the process that gave birth to the
2011 package deal and recognized the importance
of compromise, strategic retreat and the critical
role of bridge-building in arriving at decisions
which, at a minimum, are acceptable to all stake-
holders. I treasure the memories of late night (or
rather, early morning) exchanges between the
most enthusiastic delegations, as well as those
less enthused. It is true to say, however, that all
involved viewed this development as an important
milestone on the road to a future BBNJ Agreement.
This was a victory for all States.

These memories remained with me when I co-
ordinated resolution 69/292, the modalities reso-
lution for the Preparatory Committee established
by the United Nations General Assembly on BBNJ.
Here again, multilateralism triumphed in estab-
lishing the PrepCom, an extremely critical juncture
on this “long and winding road”.

As the first Chairman of the PrepCom, having
presided over its first two sessions, I never felt
dismayed or disillusioned when “the going got
tough”. All those involved were present to advance
and safeguard their interests. It is this coming to-
gether that provided the space for open exchange
and resulted in success of the PrepCom over its
four sessions.

I have been asked by many commentators, at
different intervals, if I am optimistic that a legally
binding agreement on the conservation and sus-
tainable use of marine biological diversity is in
sight. On each occasion, I have answered with a
resounding “yes”. Too much is at stake for there to
be any other answer.

Eden Charles
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The long and winding road: negotiating a high seas treaty I

1. INTRODUCTION

Marine areas beyond national jurisdiction (ABNJ)
cover nearly half of the Earth’s surface and host a
significant portion of its biodiversity. The remote-
ness of ABNJ and a lack of knowledge long placed
them beyond the reach of human activities.
However, scientific and technological advances,
coupled with a growing human population and
demand for resources, have increased interest in
these areas, driving exploration and exploitation.

The international community, increasingly
aware of the growing threats to ecosystems in
ABNJ, has been informally discussing options to
conserve and sustainably use its biodiversity for
more than a decade. On 24 December 2017, the
United Nations General Assembly (UNGA) decid-
ed to convene an intergovernmental conference
(IGC) to elaborate an international legally binding
instrument (ILBI) for the conservation and sus-
tainable use of the biological diversity of ABNJ.

As States continue to navigate the complex is-
sues at stake and start to negotiate the provisions
of a new agreement, it is imperative that all stake-
holders have a clear and comprehensive under-
standing of the history of the process, elements
under discussion, State positions to date, and the
challenges that lie ahead. The Long and Winding
Road provides a guide to the discussions for both
experienced participants and newcomers to the
process.

The following section recalls the basic context:
the law of the sea, State jurisdiction in the ocean,
the value of ABNJ, and the pressures and threats
ABNJ are currently facing. Section 3 provides a
short summary of the existing legal instruments
and institutions that comprise the current frame-
work for governance of ABNJ, while Section 4 de-
tails the gaps in this framework. Section 5 provides
a history of the discussions and highlights key

IDDRI STUDY 08/2018

issues that were overcome in order to reach a con-
sensus on opening negotiations. Section 6 gives a
summary of State positions during the previous
rounds of discussions and Section 7 provides an in-
troduction to some of the key issues that States will
have to address in negotiating the new agreement.

2. CONTEXT

2.1. The ocean in the global
sustainable development agenda

The ocean provides ecosystem services that are
fundamental to human survival and wellbeing
(WOA 1, 2016; Peterson & Lubchenco, 1997). The
ocean is the backbone of international trade and
communication systems and is at the heart of
many recreational and cultural activities. Our seas
are the primary source of protein for about 1 billion
people,’ and present a variety of opportunities for
sustainable economic growth, from aquaculture to
renewable energy (Johnson et al., 2018; Lillebg et
al., 2017; Smith et al., 2015).

There is, however, growing recognition that our
use of the marine environment and its resources
is unsustainable (WOA I, 2016). Traditional mari-
time activities such as shipping and fishing have
intensified and expanded, while a range of new ac-
tivities have been developing, including in ABNJ.
This has contributed to pollution, overexploita-
tion of resources and destruction of habitats. Cli-
mate change and ocean acidification are placing
further pressure on marine ecosystems, reducing
their resilience and compounding existing impacts

1. See World Health Organization, ‘Availability and consump-
tion of fish’, http://www.who.int/nutrition/topics/3_food-
consumption/en/indexs.html.
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(Gattuso et al., 2015; Howes et al., 2015; Hoegh-
Guldberg, 2010; Cooley et al., 2009).

In 2010, several global objectives relevant to
conservation and sustainable use of the ocean and
its resources were adopted within the framework
of the Convention on Biological Diversity (CBD).2
Known as the “Aichi Targets”, they include that by
2020:3
= Incentives harmful to biodiversity, including

subsidies, are eliminated, phased out or refor-

med (Target 3).
= All fish, invertebrate stocks and aquatic plants

are managed and harvested sustainably, legally

and applying ecosystem-based approaches (Tar-

get 6).
= At least 10 per cent of coastal and marine areas

are protected (Target 11).

The 2012 Rio+20 Conference outcome docu-
ment, cognisant of Aichi Target 11, reaffirmed
some important goals and principles, with States
committing to:

“protect and restore, the health, productivity
and resilience of oceans and marine ecosystems, to
maintain their biodiversity, enabling their conser-
vation and sustainable use for present and future
generations, and to effectively apply an ecosystem
approach and the precautionary approach in the
management, in accordance with international
law, of activities having an impact on the marine
environment, to deliver on all three dimensions of
sustainable development”.*

In Rio, States agreed to develop a set of Sustain-
able Development Goals (SDGs) to bring together
the Millennium Development Goals (MDGs) and
environmental concerns in one coherent and com-
prehensive global development agenda. The SDGs
were formally adopted in September 2015, provid-
ing a framework for sustainability based on an
ambitious set of objectives and targets. The stand-
alone goal for the ocean (SDG 14) highlights the
conservation and sustainable use of the ocean as
one of the world’s most pressing global sustain-
ability challenges.

2. Adopted in 1992 and entering into force in 1993, the CBD
currently has garnered near universal participation (193
Parties).

3. CBD COP 10, Decision X/2, Strategic Plan for Biodiversity
2011/2020. For further information, see: https://www.cbd.
int/sp/.

4. The Future We Want (2012) UNGA Resolution A/66/288,
§158.

F 1o

Box 1. SDG 14 targets

14.1 By 2025, prevent and significantly reduce marine pollution
of all kinds, in particular from land-based activities, including
marine debris and nutrient pollution

14.2 By 2020, sustainably manage and protect marine and
coastal ecosystems to avoid significant adverse impacts, includ-
ing by strengthening their resilience, and take action for their res-
toration in order to achieve healthy and productive oceans

14.3 Minimize and address the impacts of ocean acidification,
including through enhanced scientific cooperation at all levels

14.4 By 2020, effectively regulate harvesting and end overfish-
ing, illegal, unreported and unregulated fishing and destructive
fishing practices and implement science-based management
plans, in order to restore fish stocks in the shortest time feasible,
at least to levels that can produce maximum sustainable yield as
determined by their biological characteristics

14.5 By 2020, conserve at least 10 per cent of coastal and
marine areas, consistent with national and international law and
based on the best available scientific information

14.6 By 2020, prohibit certain forms of fisheries subsidies
which contribute to overcapacity and overfishing, eliminate sub-
sidies that contribute to illegal, unreported and unregulated fish-
ing and refrain from introducing new such subsidies, recognizing
that appropriate and effective special and differential treatment
for developing and least developed countries should be an inte-
gral part of the World Trade Organization fisheries subsidies
negotiation

14.7 By 2030, increase the economic benefits to small island
developing States and least developed countries from the sus-
tainable use of marine resources, including through sustainable
management of fisheries, aquaculture and tourism

14.a Increase scientific knowledge, develop research capacity
and transfer marine technology, taking into account the Inter-
governmental Oceanographic Commission Criteria and Guidelines
on the Transfer of Marine Technology, in order to improve ocean
health and to enhance the contribution of marine biodiversity
to the development of developing countries, in particular small
island developing States and least developed countries

14.b Provide access for small-scale artisanal fishers to marine
resources and markets

14.c Enhance the conservation and sustainable use of oceans and
their resources by implementing international law as reflected
in the United Nations Convention on the Law of the Sea, which
provides the legal framework for the conservation and sustainable
use of oceans and their resources, as recalled in paragraph 158 of
“The future we want”

STUDY 08/2018 IDDRI



Figure 1. Parties to UNCLOS
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Source: Wikimedia (https://commons.wikimedia.org/wiki/File:United_Nations_Convention_on_the_Law_of_the_Sea_parties.svg)

2.2. State jurisdiction
in the ocean

The United Nations Convention on the Law of the
Sea (UNCLOS), according to its preamble, aims
to establish a “legal order for the seas and oceans
which will facilitate international communication,
and will promote the peaceful uses of the seas and
oceans, the equitable and efficient utilisation of
their resources, the conservation of their living
resources, and the study, protection and pres-
ervation of the marine environment”. UNCLOS
is widely considered to be the “Constitution for
the ocean” (Koh, 1982) and has achieved near-
universal participation.s

5. There are currently 168 Parties to UNCLOS and the UN Gen-
eral Assembly has regularly stressed its goal of universal par-
ticipation in its resolutions on oceans and the law of the sea.
Participation has grown steadily since its adoption. 19 ratifi-
cations have taken place since the first BBNJ Working Group
meeting in February 2006 (see Section 5). A chronological
list of ratifications is available at: http://www.un.org/Depts/
los/reference_files/chronological_lists_of_ratifications.htm.
The following States have not ratified (* denotes States that
have nonetheless signed): Afghanistan*, Andorra, Bhutan*,
Burundi*, Cambodia*, Central African Republic*, Colom-
bia*, El Salvador*, Eritrea, Ethiopia*, Holy See, Iran (Islamic
Republic)*, Israel, Kazakhstan, Korea (People’s Democratic
Republic)*, Kyrgyzstan, Libya*, Liechtenstein*, Peru, Rwan-
da*, San Marino, South Sudan, Syrian Arabic Republic, Ta-
jikistan, Turkey, Turkmenistan, United Arab Emirates*, the
United States, Uzbekistan, Venezuela.
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UNCLOS sets out a number of maritime zones
under State jurisdiction. These zones are meas-
ured from a defined baseline, generally the low-
water mark (Article 5).° The key areas of State sov-
ereignty and jurisdiction are:’
= Territorial sea: Out to 12 nautical miles from

the baseline (Article 3). The coastal State hasthe

right to set laws, regulate use, and exploit any
resource (subject to the right of innocent pas-

sage enjoyed by all States) (Articles 17 & 24).8
» Exclusive Economic Zone (EEZ): Extends from

the edge of the territorial sea out to 200 nautical

miles from the baseline (Article 57). The coas-
tal State has “sovereign rights for the purpose of

6. In the case of islands situated on atolls or of islands having
fringing reefs, the baseline is the “seaward low-water line of
the reef, as shown by the appropriate symbol on charts of-
ficially recognized by the coastal State low-water line of the
reef” (Article 6). In the case of deeply indented coastlines or
fringing islands, straight baselines may be employed, subject
to certain conditions (Article 7).

7. In addition to the zones described, UNCLOS also defines
internal waters (Article 8), archipelagic waters (Part IV),
and the contiguous zone (Article 33). The contiguous zone
is a further 12 nautical miles from the territorial sea limit,
in which a State can continue to enforce certain laws, if an
infringement started, or is about to occur, within the State’s
territory or territorial waters.

8. “Innocent passage” means passing through waters in an ex-
peditious and continuous manner that is not “prejudicial to
the peace, good order or the security” of the coastal State
(Article 19).
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Figure 2. Maritime zones under UNCLOS

T
Baseline

Continent

Terrﬂ'oliaISea. 7
g e \
012 24
\‘I I The Area ﬁﬂab&ﬂ

Full sovereignty

200

Legal continental sheif

Source: Riccardo Pravettoni (GRID-Arendal)

Figure 3. Global distribution of outer continental shelf
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exploring and exploiting, conserving and mana-
ging the natural resources, whether living or
non-living”, and may establish artificial islands
and structures (Article 56). The coastal State has
jurisdiction to protect and preserve the marine
environment and to conduct marine scientific
research. All States, whether coastal or land-loc-
ked, have the freedom of navigation and over-
flight and may lay submarine pipes and cables
(Article 58).°

9. In exercising these freedoms, non-coastal States “shall have
due regard to the rights and duties of the coastal State and
shall comply with the laws and regulations adopted by the
coastal State [...] and other rules of international law”

12

= Continental shelf: The natural prolongation
of the land territory to the outer edge of the
continental margin, or 200 nautical miles from
the baseline, whichever is greater (Article 76).
Where the continental shelf extends beyond 200
nautical miles, States shall make a submission to
the Commission on the Limits of the Continental
Shelf (CLCS) to define the outer limits.” Coastal

(Article 58(3)).

10. Article 76(4). A continental shelf extending beyond 200 nau-
tical miles is often referred to as an “extended continental
shelf”, though UNCLOS itself does not use this term. The
outer limits of the continental shelf may not exceed 350 nau-
tical miles from the baseline or 100 nautical miles beyond
the 2,500-metre isobath (i.e. the line connecting the depth
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States have exclusive rights to harvest mineral
and non-living material and sedentary species
from the seabed and subsoil of its continental
shelf (Article 77). Other States have the freedom
of navigation and overflight (Article 78) and may
lay submarine pipes and cables) (Article 79).”

2.3. Marine areas beyond
national jurisdiction

According to UNCLOS, ABNJ comprise two distinct
components: “The Area” and the “high seas”.

2.3.1. The Area

“The seabed and ocean floor, and subsoil thereof,
beyond the limits of national jurisdiction” are
known as “the Area” (Article 1). The Area and
its mineral resources have a specific legal status
under UNCLOS: they are considered the “common
heritage of mankind” (CHM; Article 136)."2 Activi-
ties in the Area must be conducted for the benefit
of mankind as a whole (Article 140). The Interna-
tional Seabed Authority (ISA) was established in
1994 by an implementing agreement to UNCLOS
and is the competent body through which Parties
“organise and control activities in the Area,
particularly with a view to administering the
resources of the Area”.”

For over 20 years, the ISA has been developing
regulations related to seabed mining in the Area.
The rules, regulations and procedures that cover
prospecting and exploration are gathered in the
“Mining Code”.* The ISA has been working to

of 2,500 meters). UNCLOS, Article 76(5-6). For further infor-
mation, see the website of the CLCS: http://www.un.org/
Depts/los/clcs_new/clcs_home.htm. A list of submissions
and their current statuses is available at: http://www.
un.org/depts/los/clcs_new/commission_submissions.htm.

11. The coastal State may not impede the laying or maintenance
of cables or pipelines (though it may take reasonable meas-
ures for the exercise of its rights in relation to the continental
shelf and to prevent, reduce and control pollution from pipe-
lines). The coastal State may also establish conditions for the
laying of cables or pipelines.

12. Article 133(a) defines “resources” to mean “all solid, liquid or
gaseous mineral resources in situ in the Area at or beneath
the seabed [...]”. The CHM status was inspired by a declara-
tion made in 1967 at the UN by the Maltese Ambassador Arvid
Pardo and was subsequently proclaimed in a 1970 United Na-
tions General Assembly resolution. For a detailed discussion,
see Noyes (2012).

13. Agreement relating to the Implementation of Part XI of the
United Nations Convention on the Law of the Sea of 10 De-
cember 1982. This Agreement, adopted in 1994, is the first
Implementing Agreement to UNCLOS.

14. The ISA uses the term “Mining Code” to denote “the whole of
the comprehensive set of rules, regulations, and procedures
issued by the ISA to regulate prospecting, exploration, and
exploitation of marine minerals in the Area.” Available at:
https://www.isa.org.jm/mining-code.

IDDRI STUDY 08/2018

The long and winding road: negotiating a high seas treaty I

develop regulations for eventual exploitation of
these resources. In August 2017, the ISA published
the first set of Draft Regulations on Exploitation
of Mineral Resources in the Area,”™ which currently
remain under development.

The ISA’s mandate includes environmental pro-
tection, and it develops norms aimed at ensuring
“effective protection for the marine environment
from harmful effects which may arise” from activi-
ties conducted in the Area. The ISA also has some
responsibilities regarding the coordination and
promotion of marine scientific research.”

2.3.2. The high seas

The high seas encompass the water column
beyond the EEZs of coastal States® and are
governed by the longstanding freedom of the seas
principle. Dutch jurist Hugo Grotius formulated
the principle in his 1609 book Mare Liberum in an
effort to secure free navigation. The principle was
subsequently reinforced in the 19" century with
the establishment of regular shipping lines and
further endorsed by the 1958 Geneva Convention
on the high seas.” Article 87 of UNCLOS provides
anon-exhaustive list of these freedoms, including:
» freedom of navigation;

s freedom of overflight;

= freedom to lay submarine cables and pipelines;
» freedom to construct artificial islands and other
installations permitted under international law;
freedom of fishing;

= and freedom to conduct scientific research.

These high seas freedoms “are not absolute
rights but are subject to a number of limitations
and corresponding duties upon which their legal
exercise is pre-conditioned” (Freestone, 2009). As
noted by Judge de Castro y Bravo in a 1974 judg-
ment of the International Court of Justice (ICJ):2°

“the principle of the freedom of the high seas is
as valid as ever it was, but it does not operate in
isolation, it must be applied in accordance with

15. See  https://www.isa.org.jm/files/documents/EN/Regs/
DraftExpl/ISBA23-LTC-CRP3-Rev.pdf .

16. See Draft Regulations on Exploitation of Mineral Resourc-
es in the Area, issued 30 April 2018, https://undocs.org/
ISBA/24/LTC/WP.1/

17. UNCLOS, Article 143 (2): “[...] the Authority shall promote
and encourage the conduct of marine scientific research in
the Area and shall coordinate and disseminate the results of
such research and analysis when available”.

18. Le. “all parts of the sea that are not included in the exclusive
economic zone, in the territorial sea or in the internal waters
of a State, or in the archipelagic waters of an archipelagic
State”. UNCLOS, Article 86.

19. Available at: http://www.gc.noaa.gov/documents/
8_1_1958_high_seas.pdf.

20. Fisheries Jurisdiction Case (UK v Iceland) ICJ 3 (1974).

130



I The long and winding road: negotiating a high seas treaty

Figure 4. The high seas

Source: Seas Around Us (http://www.seaaroundus.org/data/#/global). Dark blue areas represent theoretical boundaries to 200 nautical miles, excluding Antarctica. Map does

not reflect the current status of claims before the CLCS.

existing circumstances and the views currently
held. In the time of Grotius, and up to the end
of the Second World War, the principle could be
expressed in absolute terms; today, reality is oth-
erwise, and compels us to express it more moder-
ately, and to harmonize it with other secondary
principles.”

UNCLOS itself places conditions on the exercise
of these freedoms, making them subject to a range
of obligations and responsibilities to other States
and to the marine environment (Young, 2016).
The development of international law has also
progressively restricted these freedoms through
the imposition of new treaty obligations and the
application of modern legal principles, such as the
precautionary principle.

An emblematic example of such restrictions re-
lates to the freedom of fishing. By the middle of the
20" century, it had already become clear that the
theoretical basis of freedom of fishing in the high
seas had “become unsound [...]. The new methods
of fishing made it necessary to take steps for the con-
servation of the living resources of the high seas”.
Following the adoption of UNCLOS, “more coastal
States claimed their rights and jurisdiction over fish-
eries in the EEZ, large distant-water fishing fleets
were displaced from some of their traditional fish-
ing grounds and the pressure to fish in the high seas
grew rapidly and without much control” (Magu-
ire et al., 2006). Reacting to these changes, States

21. Ibid.

P

adopted the UN Fish Stocks Agreement (UNFSA)
in 1995,22 which explicitly placed conditions on the
freedom of fishing by elaborating on the duty to co-
operate in order to promote conservation and sus-
tainable use.?

2.4. The value of ABNJ

ABNJ provide a wealth of resources and vital

ecosystem services, including:*

= Provisioning services, such as seafood, raw ma-
terials, genetic and medicinal resources;

= Regulating services, such as climate regulation,
carbon sequestration, air purification and habi-
tat services;

22. Agreement for the Implementation of the Provisions of the
United Nations Convention on the Law of the Sea of 10 De-
cember 1982 relating to the Conservation and Management
of Straddling Fish Stocks and Highly Migratory Fish Stocks.
The UNFSA was the second Implementing Agreement to
UNCLOS following the 1994 Agreement related to the imple-
mentation of Part XI of UNCLOS (regarding seabed miner-
als). The Agreement entered into force in 2001.

23. The UNFSA defines some guiding principles for the conser-
vation and management of highly migratory and straddling
fish stocks, including the application of the precautionary
and ecosystem approaches and the protection of biodiversity
in the marine environment. States Parties to UNFSA, and
their vessels, are required to join the relevant regional fisher-
ies management organisations (RFMOs), or at least agree to
abide by their conservation and management measures.

24. These categorisations follow the framework adopted by the
Millennium Ecosystem Assessment. See https://www.mil-
lenniumassessment.org/documents/document.48.aspx.pdf.
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Figure 5. Top predators inhabiting and migrating into the coastal upwelling region off the west coast of North America.

Source: Block et al., 2011 (Census of Marine Life)

» Cultural services, such as recreation and aesthe-
tic enjoyment, spiritual significance and histori-
cal value, science and education; and

= Supporting services, such as nutrient recycling
and primary production.

These areas contain unique oceanographic and
biological features, such as seamounts, hydrother-
mal vents and cold seeps. They also provide migra-
tion routes for many species and extensive bot-
tom habitats that play a range of important roles
in wider ocean ecosystems and climatic processes
(Snelgrove, 1999).

Many of these ecosystems and migration routes
naturally span waters both within and beyond na-
tional jurisdiction (Figure 5). Recent technologi-
cal and scientific advances have greatly improved
scientific understanding of this interconnectivity.*

While estimates of the economic value of the
ecosystem services provided by the open ocean

25. It has now been demonstrated that many species range far-
ther than was previously thought, occur predictably at spe-
cific times, places or habitats, and follow specific migratory
corridors (Votier, 2018; Horton et al., 2017; Hussey et al., 2015;
Costa et al., 2012; Webster et al., 2002). In this context, the
Migratory Connectivity in the Ocean project (MiCO) is seek-
ing to provide policy-relevant information regarding global
migratory routes and ecosystem connectivity in ABNJ. See
www.mgel.env.duke.edu/mico/.
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and deep sea vary widely,? the sheer scale of ABNJ

likely makes them the most valuable provider of

ecosystem services overall (Folkersen et al., 2018;

de Groot et al., 2012; Costanza et al., 1997). A re-

port commissioned by the Global Ocean Commis-

sion estimated that (Rogers et al., 2014):

= High-seas ecosystems are responsible for almost
half of the total biological productivity of the
global ocean.

= Nearly half a billion tonnes of carbon, the equiva-
lent of over 1.5 billion tonnes of carbon dioxide,
are captured and stored by high-seas ecosystems
annually.

= Around 10 million tonnes of fish are caught
annually on the high seas, i.e. more than US$16
billion in gross landed value per year.

= The majority of global ocean fish harvests are
of species captured both in EEZs and in the high
seas, suggesting that overfishing on the high
seas is likely to negatively impact nearshore fish
catches and vice versa.

26. Owing to the diverse scope, purpose and methodology of
studies, as well as due a lack of reliable data. Furthermore,
there are considerable gaps in scientific knowledge regard-
ing large parts of the ocean. For example, the mesopelagic
zone plays a significant role in climate regulation (Hudson et
al., 2014; Davison et al., 2013), though few studies have been
conducted and the current scientific understanding is limited
(St. John et al., 2016).

158



I The long and winding road: negotiating a high seas treaty

. =

<10 20 50 100 200
Source: Kaluza et al. 2010

2.5. Resources, activities and
environmental impacts

Since the adoption of UNCLOS in 1982, human
activities in ABNJ have developed exponentially.
Existing activities, such as shipping and fishing,
have intensified and expanded, while there is
growing interest in emerging activities such as
seabed mining and bioprospecting (WOA 1, 2016;
Merrie et al., 2014; Ramirez-Llodra et al., 2011).” At
the same time, rising sea temperature, deoxygena-
tion, and ocean acidification compound the envi-
ronmental impacts of human activities and place
further pressure on marine ecosystems (Gattuso et
al., 2015; Howes et al., 2015; Levin & Le Bris, 2015;
Bopp et al., 2013).

2.5.1. Shipping

In 1956, a converted tanker left Newark, New
Jersey with fifty-eight 33-foot containers on its
deck, launching the container revolution. Today’s
largest container ships can carry more than 20,000
twenty-foot equivalent unit (TEU) containers.
Around 90% of world trade is now carried by the
international shipping industry,* with 10.3 billion

27. A range of additional activies may develop in ABNJ in the
coming decades, e.g. open ocean aquaculture, ocean cleanup
efforts, rocket launches at sea, recovery of shipwrecks, and
sea-based server farms.

28. IMO Maritime Knowledge Centre, International Shipping

P16
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tonnes of cargo loaded in 2016.* Shipping has
a range of environmental impacts, including air
and noise pollution, carbon emissions, discharge
of sewage and other wastes, and introduction of
invasive species (Wan et al., 2016).3°

2.5.2. Fishing

Global fisheries catches saw large increases in the
1960s and 1970s due to the expansion of indus-
trial fisheries in developed countries (Norse et
al., 2012). Catches declined from the late 1980s
onwards, before stagnating in the late 1990s at
around 9o million tons per year (FAO 2014; Norse
et al. 2012). According to the UN Food and Agricul-
ture Organization (FAO), 33.1% of the fish stocks it
monitors were overfished in 2015, while a further
59.9% were fished near the maximum sustainable
yield (FAO, 2018).* The FAO notes that the “situ-

Facts and Figures — Information Resources on Trade,
Safety, Security, Environment, 2012, http://www.imo.
org/en/KnowledgeCentre/ShipsAndShippingFactsAnd-
Figures/TheRoleandImportanceofinternationalShipping/
Documents/International%2o0Shipping%:20-%2oFacts%20
and%2oFigures.pdf.

29. UNCTAD, Review of Maritime Transport 2017, http://unctad.
org/en/PublicationsLibrary/rmt2017_en.pdf?user=46.
30. For an overview, see the World Shipping Council web-

site: http://www.worldshipping.org/industry-issues/
environment.

31. FAO figures are based on catches reported by fishing States.
Recent research suggests that these catches are significantly
underreported and that true catches are likely to be much
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ation seems particularly acute for some highly
migratory, straddling and other fishery resources
that are fished solely or partially in the high seas”
(FAO, 2018), with these stocks being overfished
at around twice the rate of those within national
jurisdictions (Dunn, 2018).3

Figure 7. High seas fisheries production and value

6

Catches
(million tonnes)
w

= -
o o o N

(billion US$)

Real 2010 Landed Value
S

N

(b)

1950 1960 1970 1980 1990 2000 2010

Year

Source: Dunn et al., 2018

High seas catches grew from approximately
450,000 tonnes (US$639 million) in 1950 to around
5,165,000 tonnes (US$10.6 billion) in 1989, far out-
pacing global growth in coastal zone catches and
value in the same period (Dunn et al., 2018; Pauly
& Zeller, 2016). Since 1990, catch and value of high
seas fisheries have remained relatively stable (FAO
2016), yet fishing effort more than doubled be-
tween 1990 and 2006 (Merrie et al., 2014).

High seas fisheries can have significant environ-
mental impacts. In addition to depleting stocks of
target species, non-target species are also heavily
impacted. For example, 63% of migratory sharks

higher (Victorero et al., 2018; Golden et al., 2016; Pauly & Zel-
ler, 2016).

32. The FAO notes that tunas in particular are “of great impor-
tance because of their high economic value and extensive in-
ternational trade, and their sustainable management is sub-
ject to great challenges owing to their highly migratory and
often straddling distributions. In 2015, among the seven prin-
cipal tuna species, 43 percent of the stocks were estimated to
be fished at biologically unsustainable levels.” Nonetheless,
“market demand for tuna is still high, and tuna fishing fleets
continue to have significant overcapacity.“ (FAO, 2018)
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—often caught as bycatch—are threatened or near
threatened (Fowler, 2014), as are three quarters
of all oceanic shark and ray species (Dulvy et al.,
2008).

Box 2. The search for new stocks

It has been estimated that the mesopelagic or “twilight” zone
(200-1000 meters) holds a biomass of up to 10 billion met-
ric tons (Irigoien et al.,, 2014). The potential for fishing in this
zone is being investigated (Prellezo, 2018; Norweigan Institute of
Marine Research, 2017; Thorvik, 2017). Commercial exploitation
of these stocks could affect the mesopelagic zone’s role in the
global carbon cycle (Hudson et al., 2014; Davison et al., 2013),
yet data and scientific understanding of mesopelagic ecosystems
and species are highly limited (St. John et al., 2016). Further
research and appropriate precautionary management practices
would be required to ensure sustainable development of these
new fisheries.

Deep sea bottom fisheries have been subject to
particular scrutiny because target species are espe-
cially susceptible to overfishing and their exploi-
tation entails considerable bycatch. Thus the “se-
rial collapses that took 50 years in coastal marine
fisheries takes only 5-10 years in the deep-sea [...]
and a sustainable combination of low catches with
limited ecosystem impact is a difficult, almost im-
possible, balance to achieve” (Norse et al., 2012).

Only a small number of countries flag vessels
that fish in ABNJ. One analysis based on data from
Global Fishing Watch? estimates that six flag States
account for over 75% of the global high seas fishing
fleet and 80% of effort (Sala et al., 2018).34. High
seas fishing receives an estimated US$4.2 billion in
subsidies per year. Without these subsidies, over
half of all high seas fishing may be unprofitable.

33. Global Fishing Watch (GFW) is an “independent, interna-
tional non-profit organisation [...] committed to advancing
ocean sustainability and stewardship through increasing
transparency”. GFW aims to offer “data and near real-time
tracking of global commercial fishing activity, supporting
new science and research, and boosting the global dialogue
on ocean transparency” (see http://globalfishingwatch.
org/). GFW primarily uses automatic identification system
(AIS) data to map fishing patterns. Not all fishing boats car-
ry AIS, but those that do account for a large proportion of
catch, especially far from shore (it is estimated that vessels
with AIS account for over half the fishing effort more than
100 nautical miles from shore, and as much as 80% of the
fishing in the high seas. See http://globalfishingwatch.org/
map-and-data/technology).

34. Inferred from AIS and VMS data, measured in kilowatt-hours.

35. Bottom trawling and squid jigging are generally the least
profitable and so are most likely to be dependent on subsidies
for their continuation. By contrast, high value species such as
tuna and sharks caught by drifting longliners and purse sein-
ers are the most likely to be profitable. This analysis is based
on 2014 average fuel prices. Fuel prices have almost halved
since then, leading to increased profitability.
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Figure 8. High seas vessels by flag State and gear type
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There is also concern that high seas fishing is be-
ing supported by exploitative labour practices and
criminal activities, such as smuggling of weapons,
drugs and humans (Sala et al., 2018).

2.5.3. Seabed mining

Potentially valuable mineral and metal resources
are now known to occur across the ocean on abyssal
plains, hydrothermal vents and seamounts. Discov-
ered in the late 19" century by the oceanographic
research vessel HVMIS Challenger, seabed mining did
not seem feasible until the 1960s. Rising demand
for minerals and metals, along with the depletion
of land-based resources, has since led to growing
interest in exploiting these resources, in particular:
polymetallic nodules; seafloor massive sulfides;
and cobalt-rich crusts (Miller et al., 2018).3° Explora-
tion for mineral resources in the Area is underway.
Twenty-nine contracts for exploration have been

36. Miller at al. (2018) note that there is also “interest in extract-
ing methane from gas hydrates associated with marine sedi-
ment on continental slopes and rises (in addition to beneath
terrestrial permafrost). Other continental shelf resources of
commercial interest include diamonds, ironsands (rich in ti-
tanomagnetite and lime-soda feldspars for steel production),
and phosphorites.”

P
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signed between contractors and the International
Seabed Authority (ISA) (see Annex 1).¥

Seabed mining may have some economic and en-
vironmental advantages over land-based mining,
as it does not require permanent mine or transport
infrastructure and affects local communities less
directly (Hoagland et al., 2010). However, seabed
mining is likely to have a wide range of impacts on
marine ecosystems, including: disturbance of the
benthic community where nodules are removed;
plumes impacting the near-surface biota and deep
ocean; and deposition of suspended sediment on
the benthos (Miller et al., 2018; Van Dover et al.,
2017; Levin et al., 2016; Allsopp et al., 2013; ISA,
2008; Markussen, 1994). Impacts may be wide-
spread and long-lasting, with extremely slow re-
covery rates expected for most ecosystems (Levin
et al., 2016; Van Dover et al., 2017).

In this context, many have expressed the need
for caution or even a moratorium on seabed min-
ing activities (Cuyvers et al., 2018; Levin et al.,
2016). For example, the European Parliament

37. The contracts are for exploration in the Clarion-Clipperton
Fracture Zone (Pacific Ocean), the Western Indian Ocean,
and on the Mid-Atlantic Ridge.

STUDY 08/2018 IDDRI



The long and winding road: negotiating a high seas treaty I

Figure 9. Location of main marine mineral deposits

Source: Miller et al., 2018

Figure 10. Types of seabed mining

Production support vessel

Source: Pew Charitable Trusts (http://www.pewtrusts.org/en/research-and-analysis/fact-sheets/2017/02/deep-sea-mining-the-basics)
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recently called “on the Commission and the Mem-
ber States to support an international moratorium
on commercial deep-sea mining exploitation li-
cences until such time as the effects of deep-sea
mining on the marine environment, biodiversity
and human activities at sea have been studied and
researched sufficiently and all possible risks are
understood”.®

2.5.4. Marine scientific research

Marine scientific research (MSR) is generally
conducted at a smaller scale than industrial activi-
ties and the overall impacts are thought to be
minimal (Bernal & Simcock, 2015; Hubert, 2011).
Nonetheless, “any observation of a natural system
has the risk that it will disturb that system” (Bernal
& Simcock, 2015), especially where those ecosys-
tems are particularly sensitive to anthropogenic
interference or where deliberate perturbation of
the marine environment forms part of the scien-
tific investigation (Verlaan, 2007).

Activities conducted in the course of MSR that
may have an environmental impact include dredg-
ing, sampling, trawling, and the use of remotely
operated vehicles and high intensity lighting. En-
vironmental risks can be reduced or eliminated
through proper design and the research commu-
nity has undertaken a number of efforts in this re-
gard (Bernal & Simcock, 2015). The International
Ship Operators Forum has developed a Code of
Conduct for Marine Scientific Research Vessels,*
which calls for operators to follow environmental-
ly responsible practices and adopt a precautionary
approach in taking mitigation measures. Members
of the InterRidge project* have adopted a “state-
ment of commitment to responsible research prac-
tices at deep-sea hydrothermal vents”™ that calls
on researchers to avoid activities that will impact
the sustainability of populations or lead to long-
lasting and significant alteration of vent sites.

A survey conducted by the Deep-Ocean Steward-
ship Initiative (DOSI) found that scientists support
the development of a code of conduct for collecting
and curating deep sea biological samples in order
to minimise environmental impacts, standardise

38. European Parliament resolution of 16 January 2018 on inter-
national ocean governance: an agenda for the future of our
oceans in the context of the 2030 SDGs (2017/2055(INI)).

39. Available at https://www.irso.info/wp-content/uploads/In-
ternational_RV_Code_final.pdf.

40. A non-profit organization promoting mid-ocean ridge re-
search that can only be achieved by international coopera-
tion. InterRidge is currently supported by four full-member
nations (China, France, Norway and USA) and six associate
member nations (Canada, Germany, India, Japan, Korea and
UK). See https://www.interridge.org/about.

41. Available at http://www.interridge.org/IRStatement.

F 20

formats for data recording and maximise use of
marine samples for different purposes.*

Box 3. Marine science in the negotiations

States have frequently reiterated that decisions regarding conser-
vation and sustainable use must be taken based on “best avail-
able science”. The contribution of MSR to the management of
ABNJ specifically could include: advancing human knowledge of
deep sea biodiversity; establishing baselines; informing environ-
mental impact assessments; providing advice on tools for area-
based conservation; and enhancing understanding of cumulative
impacts.

In turn, the negotiations provide the international community with
an opportunity to strengthen the overall framework for MSR. The
need for increased cooperation on marine science has been recog-
nised as a priority by UN Member States, as evidenced by:

— The annual UNGA resolution on oceans and law of the sea,
which has repeatedly called upon States to cooperate in order
to advance MSR (Harden-Davies, 2018).

— The first Global Ocean Science Report (2017), which assessed
the status and trends in ocean science around the world.”

— The declaration of 2021-2030 as the Decade of Ocean Science
for Sustainable Development.*

Aside from being a key enabler and beneficiary of an ILBI, the
scientific community might also play a role in the negotiations
themselves. Science has a long history of catalysing cooperation
in international spaces, as its universality makes it a unifier that
can bring a degree of stability to international relations (Harden-
Davies, 2018): ocean science could therefore be a unifying focus
for the new agreement.

2.5.5. Bioprospecting

Extreme environments in ABNJ, such as subma-
rine trenches, cold seeps, seamounts, and hydro-
thermal vents, have given rise to the evolution
of organisms with unique characteristics. These
organisms are sources of novel genes that could
be of both scientific and commercial interest.
Bioprospecting, i.e. the search for such genes and
the development of commercial products from
them, has increased in ABNJ in recent years (Brog-
giato et al., 2014; Arnaud-Haond et al., 2011).

As with any marine scientific research activities,
bioprospecting may introduce light and noise to
otherwise undisturbed environments, affect wa-
ter temperature, and produce pollution (such as
debris or discharge from vessels and equipment).

42. DOSI, Deep-sea marine scientific research and genetic re-
sources in areas beyond national jurisdiction: submission
(2016). Available at https://www.un.org/depts/los/biodi-
versity/prepcom_files/DOSI.pdf.

43. UNESCO-IOC, Global Ocean Science Report: The current sta-
tus of ocean science around the world (2017).

44. See https://en.unesco.org/ocean-decade.
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Inadvertent movement or introduction of organ-
isms can also lead to contamination. Nonetheless,
the likely impacts of bioprospecting are currently
understood to be low (Hunt & Vincent, 2006).

Box 4. Patenting marine genes

The first patent related to a marine species was registered in
1988. As of October 2017, a total of 12,998 genetic sequences
from 862 marine species had been patented. Of these, 73% are
from microbial species, 16% from fish and 3% from molluscs.
98% of all patent sequences have been registered by actors in ten
countries (49% in Germany, 13% in the United States and 12%
in Japan). 47% of all marine sequences included in gene patents
have reportedly been registered by BASF, the world’s largest chemi-
cal manufacturer, headquartered in Germany. The combined share
of 220 other companies accounts for 37% of patents, while univer-
sities and their commercialization partners have registered 12%.

Source: Blasiak et al., 2018

2.5.6. Pollution and marine litter

Marine pollution includes pollution from: land-
based sources (e.g. chemicals, particles, indus-
trial, agricultural and residential waste); vessels;
exploration and exploitation of natural resources;
atmospheric pollution; and dumping. The vast
majority of marine pollution, around 80%, comes
from land-based sources.”> Eutrophication (the
enrichment of waters by nutrients) is a result of
such pollution and causes algal blooms that can
lead to extensive dead-zones, while potentially
toxic chemicals are taken up by plankton and
concentrated upward within ocean food chains.*

Shipping and other activities generate poten-
tially harmful underwater noise pollution (Wil-
liams et al., 2015), while lost and abandoned fish-
ing gear (“ghost gear”) can cause considerable
damage to marine species and ecosystems (Rich-
ardson et al., 2018; Global Ghost Gear Initiative,
2017). There are currently few measures in place
to monitor and reduce such occurrences (Gilman,
20I5).

The advent of inexpensive and durable plastics
has precipitated a marked increase in plastic pol-
lution (UNEP, 2016; GESAMP, 2015; Thevenon,
2014; Derraik, 2002). Most plastics do not enter
waste recycling systems, leaving large quanti-
ties to eventually be deposited into marine eco-
systems. Living organisms are affected through
direct ingestion of plastic waste, or through

45. UNGA, ‘Oceans and the Law of the Sea, Report of the Secre-
tary-General’ (2011), §154.

46. Global Partnership on Nutrient Management, ‘Building the
Foundations for Sustainable Nutrient Management’ (UNEP,
2010).
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exposure to chemicals within plastics. There is
also growing scientific understanding of the del-
eterious effects of microplastics, i.e. fragments
of plastic, often invisible to the human eye, that
are easily ingested and accumulated in the bod-
ies and tissues of marine organisms (UNEP, 2016).
Additionally, marine litter is known to damage
and degrade habitats and is a possible vector for
the transfer of alien species.#

2.5.7. Submarine cables
The ocean lies at the heart of global telecommu-
nications systems, hosting around 1 million km
of fibre-optic cables that carry more than 98% of
international internet, data, video and telephonic
traffic. Deep-ocean cables, which typically have a
diameter of 17-22 mm, are generally laid on the
seabed; whereas those laid at depths above 1,500
m are generally buried (The International Cable
Protection Committee, 2016).4¢

While installation of submarine cables can dis-
turb the benthic environment, this is a one-time
procedure and disturbance is limited.* Marine
mammals can become entangled in cables and
there is a risk that sharks and other species may
bite them, but such incidences have been signifi-
cantly reduced or eradicated in recent years as a
result of improvements to cable design and laying
techniques (Carter et al., 2009). The submarine
cable industry makes efforts to reduce or avoid
impacts on vulnerable deep-water ecosystems by
using modern seabed mapping and navigation
systems to identify sensitive areas to be avoided
(Carter et al., 2009). Overall, studies suggest that
cables have a negligible environmental impact.

Given the foregoing, the International Cable
Protection Committee (ICPC) has “respectfully
submitted that whatever instrument that may
emerge from the BBNJ process, submarine cables
should be exempted and the current successful
legal system provided in UNCLOS for submarine
cables should not be undermined” (The Interna-
tional Cable Protection Committee, 2016).

2.5.8. Greenhouse gas emissions
There is now a widely accepted scientific and polit-
ical consensus that anthropogenic greenhouse gas

47. See HELCOM, ‘Marine Litter’, http://www.helcom.fi/
action-areas/marine-litter-and-noise/marine-litter/.

48. This depth provides protection from damage caused by other
human activities (e.g. bottom trawling and ships’ anchoring
can displace or damage cables). Shallow-water cables may be
placed on the seabed in areas unsuitable for burial.

49. Further disturbance may result from repair operations, but
repair on cables in ABNJ is rare, with an average of four re-
pairs annually recorded worldwide (The International Cable
Protection Committee, 2016).
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emissions, primarily from the burning of fossil
fuels, are causing global warming. These emissions
are causing measurable physical and chemical
changes in the oceans through ocean warming,
sea-level rise and acidification, impacting human
activities and health (Hoegh-Guldberg & Poloc-
zanska, 2018; Henson et al., 2017; Sunday et al.,
2017; WOA 1, 2016; Gattuso et al., 2015; Howes et
al., 2015; Weatherdon et al., 2015).5°

At the Paris climate conference in 2016, world
leaders agreed to strengthen the global response
to climate change, including by:

Holding the increase in the global average tem-
perature to well below 2°C above pre-industrial
levels and to pursue efforts to limit the tempera-
ture increase to 1.5 °C above pre-industrial levels,
recognizing that this would significantly reduce
the risks and impacts of climate change.

50. Recognising the need to further advance scientific under-
standing of these issues, at its 43™ Session (April 2016) the
IPCC decided to prepare a Special Report on the Ocean and
Cryosphere in a Changing Climate. It is expected that the re-
port will be presented to the 51 Session of the IPCC in Sep-
tember 2019.

Figure 11. Impacts of human activities on the deep ocean”

Many States have included the ocean as part
of their “nationally determined contributions” to
the climate mitigation effort (NDCs) (Gallo et al.,
2017). Proposals have also been made to use the
ocean to mitigate the effects of greenhouse gas
emissions and geoengineering technologies are
being researched,®* such as carbon capture and
storage and ocean fertilisations® (Boyd, 2013; Lu-
kacs, 2012; Rayfuse et al., 2008).

51.  “Geoengineering proposals aim to intervene in the climate
system by deliberately modifying the Earth’s energy balance
to reduce increases of temperature and eventually stabilise
temperature at a lower level than would otherwise be at-
tained”. Royal Society, Geoengineering the Climate: Science,
Governance and Uncertainty (2009) RS Policy document
10/09, https://royalsociety.org/~/media/Royal_Society_
Content/policy/publications/2009/8693.pdf

52. Le. adding nutrients to the ocean with the aim of increasing
the rate at which atmospheric carbon dioxide is transferred
to the deep sea. Research involving the addition of nutrients
to the ocean with the aim of increasing the rate at which at-
mospheric carbon dioxide is transferred to the deep sea is
now regulated under the London Convention on the Preven-
tion of Marine Pollution by Dumping of Wastes and Other
Matter (1972) and its Protocol (1996, amended in 2006), at
least with respect to States Parties to these instruments.

@ Warming  © Acidification @ Deoxygenation

Decreasing
POC flux

Source: Levin and Le Bris, 2015

Increasing

*POC flux refers to the transportation of particulate organic carbon (POC) from the sea surface to the deep ocean, thereby playing an important role in regulating atmospheric

carbon dioxide concentrations.
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3. EXISTING FRAMEWORK FOR
CONSERVATION AND SUSTAINABLE USE
OF MARINE BIODIVERSITY IN ABNJ

3.1. Duties and obligations
regarding marine
biodiversity in ABNJ

UNCLOS provides for some general environmental

duties, applicable to both the high seas and the

Area including:

= The “obligation to protect and preserve the ma-
rine environment” (Article 192);

= The duty to conserve and manage the living re-
sources of the high seas (Articles 116-119);

= The duty to prevent, reduce and control pollu-
tion of the marine environment.s

= The duty to take the measures “necessary to
protect and preserve rare or fragile ecosystems
as well as the habitat of depleted, threatened or
endangered species and other forms of marine
life” (Article 194);

= The duties of States to cooperate with other
States both at the regional and global levels.>

Under the Convention on Biological Diversity
(CDB), Parties are responsible for ensuring that
“activities within their jurisdiction or control do
not cause damage to the environment of other
States or of areas beyond the limits of national
jurisdiction”(Article 3)* and must cooperate, di-
rectly or through competent international organi-
zations, to ensure the conservation and sustain-
able use of marine biodiversity (Article 5).

53. Le. Articles 194-196 on the measures to prevent, reduce and
control pollution of the marine environment, the duty not to
transfer damage or hazards or transform one type of pollu-
tion into another and the use of technologies or introduction
of alien or new species; and Articles 207-212 on the interna-
tional rules and national legislation to prevent, reduce and
control pollution from (i) land-based sources, (ii) seabed ac-
tivities subject to national jurisdiction, (iii) activities in the
Area, (iv) dumping from vessels, (v) the atmosphere.

54. Article 197 on the cooperation on a global or regional basis
and Articles 242-244 on international cooperation with re-
spect to marine scientific research.

55. The CBD applies, in relation to each Party, “in the case of pro-
cesses and activities, regardless of where their effects occur,
carried out under its jurisdiction or control, within the area
of its national jurisdiction or beyond the limits of national
jurisdiction” (Article 4 (b)). The CBD therefore expressly ap-
plies to processes and activities that may affect biodiversity
in ABNJ, though not to the components of biodiversity them-
selves. While the extent of the CBD’s mandate in ABNJ has
been debated (Gjerde & Rulska-Domino, 2012), Parties have,
in practical terms, limited the role of the CBD in relation to
ABNUJ to the provision of scientific and technical information
and advice.
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3.2. Sectoral governance
frameworks

A number of relevant international instruments
pre-date UNCLOS, with many additional instru-
ments adopted since its entry into force. The
ocean governance framework is therefore often
characterised as fragmented (Blanchard, 2017;
Topfer et al., 2014; Druel et al., 2013; Tladi, 2011).
This is especially the case in relation to ABNJ
where a number of international agreements or
instruments may be applicable. These agreements
mostly cover a particular sector or issue, though
they are sometimes developed on a geographical
basis. The following is a non-exhaustive list of key
bodies and instruments:
= Most fishing in ABNJ is managed at the regional
level by States cooperating through Regional
Fisheries Management Organisations (RFMOs).
RFMOs generally either manage straddling and
highly migratory fish stocks*® (“tuna RFMOs”) or
high seas fish stocks (“non-tuna RFMOs”).
= Legally binding instruments relevant to the ma-
nagement of fisheries in ABNJ have been adopted
under the auspices of the FAO, such as the Port
State Measures Agreement (PSMA).” The FAO
also supports fisheries management through a
range of activities and instruments, including:
the Code of Conduct for Responsible Fisheries
(1995); guidelines for fisheries management;*
and plans of action to tackle specific issues®
(Friedman et al., 2018; Harrison et al., 2017; FAO,
2016).
= Exploration and exploitation of the mineral re-
sources of the Area are regulated by the ISA (see
Section 2.3.1).
= Shipping is regulated through international
conventions adopted in the framework of the
International Maritime Organisation (IMO).

56. Generally tuna and tuna-like species, though these RFMOs
may also manage other target species. There are also RFMOs
focussed on managing specific non-tuna species, includ-
ing the North Atlantic Salmon Conservation Organisation
(NASCO) and the Convention on the Conservation and
Management of Pollock Resources in the Central Bering Sea
(CCBSP).

57. Agreement on Port State Measures to Prevent, Deter and
Eliminate Illegal, Unreported and Unregulated Fishing
(20009, entered into force in 2017). The PSMA is the first bind-
ing international agreement to specifically target IUU fishing
and aims to prevent vessels engaged in IUU fishing from us-
ing ports and landing their catches.

58. E.g. International Guidelines for the Management of Deep-
sea Fisheries in the High Seas (2009) and International
Guidelines on Bycatch Management and Reduction of Dis-
cards (2011).

59. E.g. International Plan of Action on Conservation and Man-
agement of Sharks (2000) and International Plan of Action
on IUU Fishing (2001).
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Figure 12. Tuna RFMOs”

Tuna Reglonal Fisheries Management Organizations
/% Commission for the Conservation of Southern Bluefin Tuna
B Inter-American Tropical Tuna Commission (IATTC)
International Convention for the Conservation of Atlantic Tunas (ICCAT)
I Indian Ocean Tuna Commission (I0TC)
I \Western and Central Pacific Fisheries Commission (WCPFC)

Source: Ban et al. 2014
*Areas in light blue indicate no RFMO exists; all fisheries in the Southern Ocean are managed by CCAMLR.

Figure 13. General RFMOs and arrangements

SPRFMO

© FAQ, 2016
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While the IMO’s original mandate was principal-
ly concerned with maritime safety, it has adop-
ted a wide range of environmental measures.®
The Marine Environment Protection Committee
(MEPC) addresses issues including: the control
and prevention of ship-source pollution covered
by the MARPOL treaty; ballast water manage-
ment; anti-fouling systems; ship recycling; pol-
lution preparedness and response; and identi-
fication of Special Areas (SAs) and Particularly
Sensitive Sea Areas (PSSAs) (See Annex II).

= Marine science is discussed and coordinated at
the global level under the auspices of the Inter-
governmental Oceanographic Commission of
the United Nations Educational, Scientific and
Cultural Organisation (UNESCO-I0OC).

» Through the Convention for Biological Diversi-
ty (CBD), States developed a scientific process
to describe “ecologically or biologically signi-
ficant marine areas” (EBSAs)® and have also
adopted voluntary guidelines for the conside-
ration of biodiversity in environmental impact
assessments (EIA) and strategic environmental
assessments (SEA) in ABNJ.®

= The World Heritage Convention® provides for
the designation of World Heritage Sites.® Such
sites are legally protected by international trea-
ties and States are required to adopt measures
and provide resources for their protection.
There is currently no procedure for inscribing
sites in ABNJ,*® though UNESCO has published

60. As the custodian of the 1954 International Convention for the
prevention of pollution of the sea by oil (OILPOL Conven-
tion), the IMO assumed responsibility for pollution issues
soon after it began functioning in 1959. The IMO has since
adopted 21 environment-related agreements. See http://
www.imo.org/en/OurWork/Environment/Pages/Default.
aspx and http://www.imo.org/en/MediaCentre/Meeting-
Summaries/MEPC/Pages/Default.aspx.

61. The London Convention on the Prevention of Marine Pollu-
tion by Dumping of Waste and Other Matter (1972) and its
1996 London Protocol.

62. To date, 14 regional expert workshops have described more
than 300 EBSAs.

63. CBD Decision XI/18 on Marine and Coastal Biodiversity, 5
December 2012, UNEP/CBD/COP/DEC/XI/18, https://www.
cbd.int/doc/decisions/cop-11/cop-11-dec-18-en.pdf.

64. Convention for the Protection of the World Cultural and Nat-
ural Heritage (1972, entered into force 1975).

65. These are sites of “outstanding universal value”, determined
according to a set of criteria by the UNESCO World Heritage
Committee (i.e. they have cultural, historical, scientific or
other significance) and listed by Parties to the Convention.

66. While the definitions of ‘natural’ and ‘cultural’ heritage in the
Convention do not appear to limit protection of heritage to
areas under national jurisdiction, provisions regarding the
nomination process do seem to restrict the nomination of
sites to those “situated on the territory” of any of its States
Parties. In 2011, the General Assembly of States Parties en-
dorsed the audit of the Convention’s global strategy, which
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areport considering how the Convention could
be applied (Freestone et al., 2017).

A number of species-oriented conservation in-

struments are also in place, such as:

= The International Whaling Commission (IWC)%
which has instituted a moratorium on commer-
cial whaling (1986) and established two sanc-
tuaries in the Indian Ocean (1979) and Southern
Ocean (1994).

= The Convention on Migratory Species (CMS),
which has largely focussed on national jurisdic-
tion, where States are expected to cooperatively
develop measures to protect habitats and remove
obstacles to migration. A number of binding
agreements relating to marine species have also
been made within the framework of the CMS.%¢

= The Convention on International Trade in Endan-
gered Species of Wild Fauna and Flora (CITES),
which imposes trade controls on listed species
(including those taken from ABNJ).®® While lis-
ting of marine species was initially limited (Wells
& Barzdo, 1991), Parties have “increasingly tur-
ned to CITES to help ensure sustainability in our
Oceans” by listing endangered species of fish,
including seahorses, rays, turtles and sharks
(Carderiosa et al., 2018; Kuo & Vincent, 2018;
Vincent & Foster, 2017; Vincent et al., 2013).

= The North Atlantic Marine Mammal Commission
(NAMMCO), through which four Parties™ coo-
perate for the conservation, management and

included a recommendation calling upon the parties to “re-
flect upon appropriate means to preserve sites that corre-
spond to conditions of outstanding universal value, which
are not dependent on the sovereignty of States Parties”.

67. Established by the International Convention for the Regula-
tion of Whaling (1948).

68. Including on: Cetaceans of the Mediterranean Sea, Black Sea
and Contiguous Atlantic Area; Small Cetaceans of the Baltic,
North-East Atlantic, Irish and North Seas; Seals in the Wad-
den Sea; African-Eurasian Migratory Waterbirds; and Alba-
trosses and Petrels.

69. The species covered by CITES are listed in three Appendices,
according to the degree of protection they need. See https://
www.cites.org/eng/disc/how.php. All import, export, re-
export and “introduction from the sea” (IFS) of listed species
has to be authorized through a licensing system. According to
the Convention, IFS concerns “specimens taken in the marine
environment not under the jurisdiction of any State“ (Arti-
cle I(c)). A prior grant of an IFS certificate is required for the
trade in such specimens (Articles Il 5 & IV 6-7). In granting a
certificate, Parties must consider whether the specimen was
acquired and landed in a manner consistent with applicable
measures under international law and whether it was taken
in the course of IUU fishing. See https://www.cites.org/eng/
prog/ifs.php.

70. ‘Our Oceans, Our Future’, Statement by John Scanlon, CITES
Secretary-General (8 June 2017) https://www.cites.org/
eng/news/sg/World-Oceans-Day-2017.

71. Faroe Islands, Greenland, Iceland, and Norway.
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study of marine mammals in the North Atlantic
and advise governments on the conservation sta-
tus, sustainable removals and responsible hun-
ting methods of marine mammals.

3.3. Regional initiatives

UNCLOS recognises the importance of global and
regional cooperation with regard to the marine
environment, stipulating that States, “shall coop-
erate on a global basis and, as appropriate, on a
regional basis” for the protection of the marine
environment.” The regional approach to marine
environmental protection can increase the likeli-
hood of political consensus among parties sharing
a similar history, culture and interests in the
region, and can provide an appropriate scale for
the implementation of an ecosystem approach to
conservation (Wright et al., 2017b; Rochette et al.,
2014; Rochette & Chabason, 2011). In this context,
a number of regional initiatives have been estab-
lished with the aim of advancing the conservation
and sustainable use of marine biodiversity in ABNJ
(Druel et al., 2012; Rochette et al., 2014; Rochette
etal., 2015).

3.3.1. Marine protected areas within
Regional Seas Programmes
The United Nations Conference on the Human
Environment (Stockholm, 1972) led to the creation
of the United Nations Environment Programme
(UNEP) “to serve as a focal point for environ-
mental action and coordination within the United
Nations system”.” In 1974, UNEP made the oceans
a priority action area at its first session and initi-
ated the Regional Seas Programme (UNEP 1982).
Today almost 150 States across 18 regions partici-
pate in such programmes (Rochette et al., 2015).
Four programmes currently have a specific man-
date in ABNJ (Campbell et al., 2017),7 and parties
have progressively taken a greater interest in ABNJ
(Rochette et al., 2014). Three have presided over
the establishment of MPAs:

72. UNCLOS, Article 197.

73. UNGA Resolution 2997 (XXVII) of 15 December 1972,
http://www.unep.org/scienceinitiative/GC_decisions/
UNGAResolution2997(XXVII).doc.

74. UNEP, Report of the governing council on the work on its
second session, 11-22 March 1974, United Nations, New York,
Decision 8(II).

75. Convention for the Protection of the Marine Environment
and the Coastal Region of the Mediterranean 1995 (Barce-
lona Convention); Convention on the Conservation of Ant-
arctic Marine Living Resources 1980 (CCAMLR); Convention
for the Protection of the Marine Environment of the North-
East Atlantic 1992 (OSPAR Convention); Convention for the
Protection of the Natural Resources and Environment of the
South Pacific Region 1986 (Nouméa Convention).
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» In the Mediterranean, three States (France, Italy
and Monaco) established the Pelagos Sanctuary
for marine mammals in 1999 (see 2.2.1),7° which
was recognised as a Specially Protected Area of
Mediterranean Importance (SPAMI) under the
Barcelona Convention in 2001 (Scovazzi, 2011).7

s In the Southern Ocean, the Commission the
Conservation of Antarctic Marine Living Re-
sources (CCAMLR) adopted its first MPA on the
South Orkney Islands continental shelf in 2009
(Brooks, 2013)7® and agreed to work towards a
coherent and representative network of MPAs by
2012. In 2016, a 1.55 million km? area of the Ross
Sea was designated as an MPA.” Parties have not
been able to reach agreement on various pro-
posals to establish further MPAs (Reese, 2017;
Brooks, 2013).

= In the North East Atlantic, Parties to the OSPAR
Convention established a network of six MPAs in
ABNJ in 2010 (Freestone et al., 2014; O’Leary et
al., 2012);% a seventh MPA was agreed in 2012.%

States in other regions have also begun consid-
ering extending their governance efforts to ABNJ:
» In the South Pacific, the Permanent Commis-

sion for the South Pacific (CPPS) adopted the

Galapagos Declaration (2012), whereby signa-

tories commit to promote coordinated action

regarding their interests in living and non-living

resources in ABNJ (Durussel et al., 2017).%2

76. The Pelagos Sanctuary incorporates the territorial waters of
the three founding States, but also ABNJ. The situation of
the Mediterranean Sea is particular in that there is no point
located at a distance of more than 200 nautical miles from
the closest land or island. Therefore, “any waters beyond the
limits of national jurisdiction (high seas) would disappear if
all the coastal States decided to establish their own exclusive
economic zones (EEZ)” (Scovazzi, 2011). Despite Mediterra-
nean States increasingly choosing to declare their EEZs, parts
of the Mediterranean Sea remain ABNJ (IUCN, 2011).

77. UNEP/MAP, Report of the twelfth ordinary meeting of the
Contracting Parties to the Convention for the protection of
the Mediterranean Sea against pollution and its protocols
14-17 November 2001, UNEP(DEC)/MED IG.13/8, 30 Decem-
ber2001, Annex IV.

78. CCAMLR, CM 91-03 (2009) Protection of the South Orkney
Islands Southern Shelf, http://archive.ccamlr.org/pu/E/e_
pubs/cm/11-12/91-03.pdf.

79. Conservation measure 91-05 (2016): Ross Sea region marine
protected area.

80. OSPAR Commission, Decisions 1-6, 2010; OSPAR Commis-
sion Recommendations 12-17, 2010.

81. OSPAR Commission, 2012 Status Report on the OSPAR Net-
work of Marine Protected Areas (2013), http://www.ospar.
org/documents/dbase/publications/poo618/poo618_2012_
mpa_status%-2oreport.pdf.

82. Permanent Commission for the South Pacific, Commitment
to Galapagos for the XXI Century, VIII Meeting of Ministers
of Foreign Affairs, Puerto Ayora, Galapagos, Ecuador, 17 Au-
gust 2012, http://cpps.dyndns.info/asambleas/x_asamblea/
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Figure 14. Regional Seas Programmes

NORTH EAST

PACIFIC

WESTERN

Ao Cormention

Source: UNEP (https://www.unenvironment.org/explore-topics/oceans-seas/what-we-do/working-regional-seas/regional-seas-programmes/un-environment.)

Figure 15. The Ross Sea MPA”

Source: Marine Conservation Institute (https://blog.marine-conservation.org/wp-content/uploads/2016/10/Ross-sea-final.jpg).* General Protection Zones are closed to all
commercial fishing. Fishing in the two research zones allows for limited research fishing, strictly controlled by CCAMLR under advice from the Commission’s Scientific Com-
mittee and approved by consensus.
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