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Executive summary

Biodiversity in the deep and distant waters
of marine areas beyond national jurisdiction
(ABN3J) provide critical ecosystem services
that are increasingly threatened by grow-
ing exploitation of marine resources, climate
change, ocean acidification, and pollution. In
2017, the UN General Assembly (UNGA) initi-
ated negotiations for the development of an
international legally binding instrument (ILBI)
on the conservation and sustainable use of
marine biodiversity in ABNJ. This instrument

will be based on a package of elements, one
of which being area-based management
tools (ABMTs) including marine protected
areas (MPAs). This report provides some initial
indications as to how the international com-
munity can make pragmatic moves to build
on existing governance frameworks, consol-
idate progress made in the negotiations to
date, and lay a foundation for the effective
deployment of ABMTs and MPAs.
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1. Introduction

Marine areas beyond national jurisdiction
(ABN3J)' represent approximately half of the
Earth's surface and host a significant propor-
tion of its biodiversity. These deep and distant
waters provide critical ecosystem services
that are threatened by increasing exploitation
of marine resources, climate change, ocean
acidification, and pollution (Jouffray et al,
2020; Ramirez-Llodra et al.,, 2011; Weatherdon
et al,, 2016). Further threats are on the hori-
zon as scientific discoveries and technologi-
cal developments make it possible to exploit
resources in ABNJ, such as seabed minerals,
that were previously inaccessible (Gerber
and Grogan, 2018; KA Miller, 2018; Levin et al,,
2020).

In 2017, the UN General Assembly (UNGA) ini-
tiated negotiations for the development of an
international legally binding instrument (ILBI)
on the conservation and sustainable use of
marine biodiversity in ABNJ (BBNJ). These
negotiations take place against the backdrop
of Sustainable Development Goal 14 (SDG 14),
which commits States to protecting 10% of
the ocean by 2020, and ongoing discussions
regarding a post-2020 biodiversity framework
under the auspices of the Convention on Bio-
logical Diversity (CBD), including a potential
30x30 target for marine protection.?

—_

These international legal and policy efforts,
complemented by a wide range of other
activities (see Box 1), demonstrate that there
is significant political will to strengthen the
conservation and management of high seas
biodiversity, however there is currently no
global mechanism for the designation and
coordination of MPAs and other ABMTs in
ABNJ. Filling this gap in the law of the sea
framework is a core component of the BBNJ
negotiations.?

Four meetings of an intergovernmental con-
ference (IGC) were planned to negotiate the
instrument. Three negotiating sessions, held
at the UN headquarters in New York, took
place between September 2018 and August
2019 and the fourth, originally scheduled for
March 2020 but postponed because of the
pandemic, took place in March 20224 A fifth
and final session is planned for August 2022.

This report provides some initial indications
as to how the international community can
make pragmatic moves to consolidate pro-
gress made in the negotiations to date, lay a
foundation for effective management tools,
and Kkickstart implementation of a treaty
once it is agreed. The report builds on pre-
vious STRONG High Seas research and pub-
lications that have explored: lessons learned
from regional organisations and initiatives;
ecosystem-based management (EBM)®
impact assessments;” monitoring, control

Under the United Nations Convention on the Law of the Sea (UNCLOS, 10 December 1982, entered into force 16 November 1994, 1833
UNTS 3), ABNJ is defined as comprising two distinct areas. The “High Seas” is the water column beyond national jurisdiction, while
“the Area” is the “seabed and ocean floor and subsoil thereof”.

l.e. 30% of marine areas to be protected by 2030. For further discussion, see Schumm R., Rochette J., Rankovic A. (2021). Giving
greater attention to the ocean in the development and implementation of the Post-2020 Global Biodiversity Framework. IDDRI,

The negotiations are structured around a “Package Deal” of key topics, namely: (i) marine genetic resources, including issues relating
to the sharing of benefits linked to their exploitation; (ii), measures such as area-based management tools (ABMTs), including marine
protected areas (MPAs); (iii) environmental impact assessments; and (iv) capacity building and the transfer of marine technology.

This report is based on the draft text of the negotiations published in November 2019: https:/documents-dds-ny.un.org/doc/
UNDOC/GEN/N19/372/88/PDF/N1937288.pdf?OpenElement. The President of the BBNJ negotiations, Mrs. Rena Lee, will publish a

Bueno M., P, ‘The Role of Regional Cooperation in Strengthening High Seas Governance: Conceptual Framework and Key

Gjerde, K. and Wright, G., “Towards Ecosystem-based Management of the Global Ocean: Strengthening Regional Cooperation
through a New Agreement for the Conservation and Sustainable Use of Marine Biodiversity in Areas Beyond National Jurisdiction”,

2
Study N°04/21.
3
4
new version of the draft text after this report is published ahead of IGC 5, potentially planned for August 2022.
5
Recommendations’, STRONG High Seas Project, 2021.
6
STRONG High Seas Project, 2019.
7

Gjerde, KM., Wright, G., and Durussel, C., Strengthening high seas governance through enhanced environmental assessment
processes: A case study of mesopelagic fisheries and options for a future BBNJ treaty, STRONG High Seas Project, 2021.


https://documents-dds-ny.un.org/doc/UNDOC/GEN/N19/372/88/PDF/N1937288.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/GEN/N19/372/88/PDF/N1937288.pdf?OpenElement

and surveillance (MCS);2 and compliance
mechanisms.® This report therefore aims to
be a reflection on the state of play and lessons
learned from selected examples.

Section 2 provides an overview of existing
ABMTSs, first introducing various sector-spe-
cific tools before highlighting cross-sectoral
tools, specifically MPAs and marine spatial
planning (MSP). Section 3 providesshortintro-
ductions to some ongoing high seas manage-
ment efforts, selected to highlight a diverse

range of organisations, lessons learned and
challenges that may provide helpful insights
for the BBNJ agreement. Section 4 provides
some initial indications as to how States can
provide a solid foundation for effective ABMTs
through a new treaty, strengthen and sup-
port existing organisations and initiatives,
and ensure that the future instrument can be
as effective and operational as possible right
from the first Conference of Parties (CoP).

Box 1. Global momentum for strengthening management of high seas biodiversity

71 International legally binding instrument (ILBI) under negotiation

71 Significant efforts by many States to advance the BBNJ agreement negotiations dur-
ing the extended pause of formal in-person negotiations™

71 Ambitious targets on ocean conservation expected in the CBD post-2020 biodiversity

framework

71 Recent proposals by States to develop high seas MPASs"

71 Growing interest in expanding the mandates of Regional Seas organisations®

71 Arange of large international projects and partnerships underway"

10

n

12

13

Cremers, K., Wright, G., Rochette, J., “Strengthening Monitoring, Control and Surveillance in Areas Beyond National Jurisdiction”,
STRONG High Seas Project, 2020.

Bouvet, M., Wright, G., Kachelriess, D., Cremers, K., Rochette, J. “Ensuring effective implementation of a high seas biodiversity treaty:
Lessons learned and options for an implementation and compliance committee”, STRONG High Seas Project, 2022.

President of the BBNJ negotiations, Ms. Rena Lee, organised online inter-sessional negotiations and various civil society actors, such
as the High Seas Alliance, organised informal opportunities for negotiators to advance on the treaty text.

Colombia, Costa Rica, Ecuador and Panama take the first step towards creating the largest transboundary marine biosphere reserve;
https://en.unesco.org/news/colombia-costa-rica-ecuador-and-panama-take-first-step-towards-creating-largest-transboundary.

In 2016, States at the United Nations Environment Assembly (UNEA) adopted a resolution that encouraged parties to Regional Seas
conventions to consider the possibility of increasing the regional coverage of those instruments in accordance with international
law”. In 2017, the Scientific and Technical Advisory Panel of the Global Environment Facility (GEF) recommended that the GEF
supports the development of area-based management tools (ABMTs) in ABNJ and enhance the capacity of relevant bodies to “act
as platforms for integrated conservation and management of ABNJ that are adjacent to their existing regional mandates” (Ringbom
and Henriksen, 2017). A number of regional bodies are themselves investigating such expansion.

The FAO/GEF Common Oceans program (http://www.fao.org/in-action/commonoceans/en/) and the STRONG High Seas project
(https:/Mww.prog-ocean.org/our-work/strong-high-seas/)


https://en.unesco.org/news/colombia-costa-rica-ecuador-and-panama-take-first-step-towards-creating-largest-transboundary
http://www.fao.org/in-action/commonoceans/en/
https://www.prog-ocean.org/our-work/strong-high-seas/
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2. Overview of area-based management tools

(ABMTSs)

2.1. Single-sector management
tools

The prevailing approach to conservation and
sustainable use at the global level is sec-
toral and several international organisations
already have area-based management tools
(ABMTs) at their disposal, such as:

71 The International Maritime Organisation
(IMO) can identify Particularly Sensitive
Sea Areas (PSSA) that, for recognised eco-
logical, socio-economic or scientific rea-
sons, could be vulnerable to damage by
international maritime activities.* No PS-
SAs have been designated in ABNJ.

71 The International Seabed Authority (ISA)
can designate Areas of Particular Environ-
mental Interest (APEI) and preservation
reference zones.” The ISA has designated
nine APEls in the Clarion-Clipperton Zone
(North Central Pacific).’

71 Regional fisheries management organi-
sations (RFMOs) can use a range of fisher-
ies-specific management tools to protect
or restore the stocks they manage. Pursu-
ant to UNGA resolutions,” non-tuna RF-
MOs are required to close vulnerable ma-
rine ecosystems (VMEs) to fishing where
there is a risk of significant adverse im-
pacts from bottom fishing. RFMOs have
made significant progress in recent years,

though performance is mixed and there
remain significant challenges in imple-
menting ecosystem-based management
(see Section 3.1).

2.2. Cross-sectoral management
tools

Marine protected areas (MPASs)

The widely cited IUCN guidelines define an
MPA as:®

“A clearly defined geographical space,
recognised, dedicated and managed,
through legal or other effective means,
to achieve the long-term conservation
of nature with associated ecosystem
services and cultural values”.

The international community has commit-
ted, in numerous global forums and declara-
tions, to establish a network of MPAs covering
a significant percentage of the global ocean.
SDG14 requires protection of a representative
10% of the world’s ocean by 2020 but scien-
tific research suggests that at least 30% is
necessary to sustain ocean health and integ-
rity (O'Leary et al., 2016). As such, many NGOs,
States and other stakeholders are calling for a
goal of 30% coverage by 2030 to be included
in the post-2020 agenda for biodiversity cur-
rently being negotiated under the auspices

14

15

6

17

18

IMO, Revised guidelines for the identification and designation of Particularly Sensitive Sea Areas (PSSAs) (2005) A.982(24), http://
www.imo.org/en/OurWork/Environment/PSSAs/Documents/A24-Res.982.pdf. PSSAs are designated by non-legally binding
resolutions from the IMO Marine Environment Protection Commmittee (MEPC) and therefore have no immediate effect. Associated
protective measures may subsequently be adopted to protect the area.

ISA, Decision of the Council of the International Seabed Authority relating to amendments to the Regulations on Prospecting and
Exploration for Polymetallic Nodules in the Area and related matters (2013) ISBA/19/C/17, §V.31.6, http://www.imo.org/en/OurWork/
Environment/PSSAs/Documents/A24-Res.982.pdf.

ISA, Decision of the Council relating to an environmental management plan for the Clarion-Clipperton Zone (2012) ISBA/18C/22,
http:/www.isa.org.jm/files/documents/EN/18Sess/Council/ISBA-18C-22.pdf.

In particular UNGA Resolution 61/105 on Sustainable fisheries, including through the 1995 Agreement for the Implementation of
the Provisions of the United Nations Convention on the Law of the Sea of 10 December 1982 relating to the Conservation and

Management of Straddling Fish Stocks and Highly Migratory Fish Stocks, and related instruments (2006) A/RES/61/105, http://
daccess-dds-ny.un.org/doc/UNDOC/GEN/N06/500/73/PDF/N0650073.pdf.

Guidelines for applying the IUCN Protected Areas Categories to MPAs (2012) Best Practice Protected Area Guidelines Series No.19,
https:/AMwww.iucn.org/content/guidelines-applying-iucn-protected-area-management-categories-marine-protected-areas


http://www.imo.org/en/OurWork/Environment/PSSAs/Documents/A24-Res.982.pdf
http://www.imo.org/en/OurWork/Environment/PSSAs/Documents/A24-Res.982.pdf
http://www.imo.org/en/OurWork/Environment/PSSAs/Documents/A24-Res.982.pdf
http://www.imo.org/en/OurWork/Environment/PSSAs/Documents/A24-Res.982.pdf
http://www.isa.org.jm/files/documents/EN/18Sess/Council/ISBA-18C-22.pdf
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/N06/500/73/PDF/N0650073.pdf
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/N06/500/73/PDF/N0650073.pdf
https://www.iucn.org/content/guidelines-applying-iucn-protected-area-management-categories-marine-protected-areas

of the Convention on Biological Diversity
(CBD).” For States to meet this goal, it will be
necessary to establish MPAs in ABNJ.

There has been an increasing trend for the
establishment of large-scale MPAs (LSMPAS)
(i.e. 100,000 km?) in recent years. LSMPAs
can comprise diverse and biologically con-
nected ecosystems, are well suited to protect

Box 2. MPAs: key figures?

migratory species and accommodate range
shifts due to climate change?* and other
factors, often providing strong protection
fromm human stressors (O'Leary et al.,, 2018a).
Research has demonstrated the potential
of LSMPAs for the protection and recovery
of pelagic and benthic habitats and species
(Ceccarelli and Fernandes, 2017; O'Leary et al.,
2018a).

2 7.7% of the ocean is subject to some form of protection; 2.8% is fully or highly protected
from fishing impacts. Less than 1% of the high seas is protected.

NN NN

36 very large MPAs account for over 72% of global MPA coverage.
There are approximately 11,000 small MPAs, accounting for 0.3% of the global total.
The Ross Sea MPA alone accounts for 16% of the global total (see Section 3.4).

Over half of the total global protected area is included within large-scale MPAs that

have been implemented relatively recently by States in their overseas territories.

Figure 1. Growth in MPA Coverage
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19 Schumm R, Rochette J.,, Rankovic A. (2021). Giving greater attention to the ocean in the development and implementation of the

Post-2020 Global Biodiversity Framework. IDDRI, Study N°04/21

20 E.g. by enhancing natural carbon storage, providing a buffer to acidification, and ensuring that carbon remains sequestered in

seafloor sediments (Roberts et al., 2017).

21 See http://www.mpatlas.org/map/mpas/ (accessed 21 January 2022).

22 UNEP-WCMC and IUCN (2021) Protected Planet: The World Database on Protected Areas (WDPA) and World Database on Other
Effective Area-based Conservation Measures (WD-OECM) [On-line], May 2021, Cambridge, UK: UNEP-WCMC and IUCN. Available at:
https:/mwww.protectedplanet.net/en/thematic-areas/marine-protected-areas.
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Marine spatial planning (MSP)

Marine spatial planning is (Ehler and Douvere,
2006):

“a public process of analysing and
allocating the spatial and temporal
distribution of human activities in
marine areas to achieve ecological,
economic and social objectives that
are usually specified through a polit-
ical process.”

Over the last decade, MSP has emerged as a
tool for advancing toward integrated and eco-
system-based ocean management. Around
70 countries and territories are undertak-
ing MSP processes, ranging from those in
the early stages of establishing a mandated
authority and funding arrangements, to
advanced plans that are already undergoing
cycles of review and revision (see Figure 2).%

The uptake of MSP is
being supported and
facilitated by a range of
guidance documents
and initiatives, includ-
ing: CBD guidance;?
an EU Directive requir-

included in the draft text could support its
development in the future, e.g. (Wright et al,,
2018a):

71 MSP at the national level is generally led
by an authority with the mandate to over-
see planning and implementation - in
ABNJ, a future CoP, or an ad hoc body es-
tablished by the CoP, could fulfill this role;

71 MSP requires significant investment in
the collation and generation of scientific
knowledge and data (including under-
standing of where human activities take
place. This could be facilitated by a scien-
tific/technical body and a clearing-house
mechanism; and

71 MSP involves coordination and coopera-
tion across a range of sectors, institutions
and stakeholders, a key objective of the
BBNJ agreement.

Figure 2: Indicative MSP process
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23 https://mwww.mspglobal2030.org/msp-roadmap/msp-around-the-world/

24 Marine Spatial Planning in the Context of the Convention: A study carried out in response to CBD COP 10 decision X/29 (2012) CBD
Technical Series No. 68, https://www.cbd.int/doc/publications/cbd-ts-68-en.pdf.

25 EU Directive 2014/89/EU.

26 MSPglobal: international guide on marine/maritime spatial planning, https://Junesdoc.unesco.org/ark:/48223/pf0000379196; https://

www.mspglobal2030.org/about/

10


https://www.mspglobal2030.org/msp-roadmap/msp-around-the-world/
https://www.cbd.int/doc/publications/cbd-ts-68-en.pdf
https://unesdoc.unesco.org/ark:/48223/pf0000379196
https://www.mspglobal2030.org/about/
https://www.mspglobal2030.org/about/

3. High seas management in practice: selected

examples

3.1. Fisheries management

The UN Fish Stocks Agreement (UNFSA) pro-
vides a framework for cooperation on man-
agement of straddling and highly migratory
fish stocks. The agreement requires States,
individually and through RFMOs, to assess
and manage fish stocks, as well as the impacts
of fisheries on non-target species and eco-
systems. States are also obliged to: minimize
bycatch; develop data collection and research
programmes; adopt plans to ensure the con-
servation of affected species and protect hab-
itats of special concern; and protect biodiver-
sity in the marine environment. In their efforts
to implement the provisions of the UNFSA,
States have cooperated through RFMOs to
implement a range of management meas-
ures, including limitations on fish effort and
catches and gear types.

Deep-sea fisheries in ABNJ have been a par-
ticular focus at the UNGA and other forums.
In 2006, the UNGA adopted a resolution? that
required States to take specific actions to pro-
tect vulnerable marine ecosystems (VMEs)
from the serious adverse impacts of bottom
fisheries in ABNJ,?® including closure of areas
to bottom fishing activities where there is
likely to be significant adverse impacts to
VMEs (Gianni et al., 2016; Wright et al., 2018).

States have been cooperating through RFMOs
in mMany regions to work towards implement-
ing an ecosystem-based approach to fisher-
ies management, which accounts for impacts

on non-target species and associated ecosys-
tems, as well as on target stocks (Garcia et
al., 2003; Heenan et al., 2015). Recent reviews
have found that tuna RFMOs, for example,
have improved with regards to research and
monitoring, and now have many of the foun-
dational elements in place for implementing
an ecosystem approach to fisheries man-
agement, however they have proven slow to
agree and implement the necessary man-
agement measures (Juan-Jorda et al., 2018;
Pons et al., 2018a).

Non-tuna RFMOs are taking action to con-
duct impact assessments and close VMEs to
fishing, though performance is highly varia-
ble and significant gaps remain in the imple-
mentation of the provisions of the UNFSA and
the UNGA resolutions on bottom fisheries
(Gianni et al., 2016; Wright et al., 2015).

As flag States are ultimately responsible for
the development of management measures
and compliance with these measures, the
performance of RFMOs is highly dependent
on national interests and external factors (Fis-
cher, 2020; Pons et al., 2018a).?° Participation
and influence of developing coastal States is
often limited (Fischer, 2020)*° and members
frequently act counter to the advice of RFMO
scientific bodies (Galland et al., 2018; Gianni et
al., 2016; Wright et al., 2015). Even RFMOs that
exemplify best practices “still exhibit com-
pliance shortfalls” because they “cannot be
expected to completely prevent or eliminate
infractions by its members” (Koehler, 2018).

27

28

29

30

United Nations General Assembly. Resolution 61/105 (2006), Sustainable fisheries, including through the 1995 Agreement for the
Implementation of the Provisions of the United Nations Convention on the Law of the Sea of 10 December 1982 relating to the
Conservation and Management of Straddling Fish Stocks and Highly Migratory Fish Stocks, and related instruments.

The FAO International Guidelines for the Management of Deep-Sea Fisheries in the High Seas (2009) provide guidance on
identifying VMEs and significant adverse impacts. The FAO Guidelines call for consideration of: uniqueness or rarity; functional
significance; fragility; life-history traits of component species that make recovery difficult; and structural complexity. The Guidelines
note that vulnerability concerns the “likelihood that a population, community, or habitat will experience substantial alteration from
short-term or chronic disturbance, and the likelihood that it would recover and in what time frame”. Ardron et al. (2014) have also
developed a systematic process for identifying VMEs.

l.e. RFMOs tend to engage less in research, management and enforcement where there is a greater number of member countries,
greater economic dependency on the resources, lower mean per capita gross domestic product, a greater number of fishing vessels,
and smaller vessels.

Despite the potentially significant impacts of high seas fishing on ecosystems and species within their national waters (Popova et
al., 2019).

n
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Figure 3. Vulnerable marine ecosystems closed to protect against significant adverse
impacts from bottom trawling
e 1 z h »

Source: FAO. https://www.fao.org/in-action/vulnerable-marine-ecosystems/vme-database/en/vme.html (accessed 14 December 2021);

Figure 4. Progress of tuna RFMOs in implementing an ecosystem-based approach to
fisheries management
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3.2. Cooperation in the North-East
Atlantic

The OSPAR Commission, a Regional Seas Pro-
gramme, has designated MPAs in the ABNJ of
the north Atlantic® and the North East Atlan-
tic Fisheries Commission (NEAFC) has iden-
tified VMEs and instated bottom fisheries
closures®? in similar areas (See Figure 5). The
two organisations worked in parallel on their
own designation processes, maintaining reg-
ular exchange and receiving scientific advice
from the International Council for the Explo-
ration of the Seas (ICES). Sharing this source
of scientific information has proven helpful in
facilitating cooperation (NEAFC and OSPAR,
2015).%3

In order to further their collaboration and
coordinate activities relating to the man-
agement of these areas, in 2014, OSPAR and
NEAFC developed a formal mechanism for
cooperation,** the Collective Arrangement.’®
This builds upon an earlier memorandum of
understanding (MoU) between the parties
and invites other competent authorities to
join,* with the aim of becoming a “collective
and multilateral forum composed of all com-
petent entities addressing the management
of human activities in this region.””

Areas of cooperation include the exchange
of information and data, notification of any
proposed activities, cooperation with regard
to environmental impact assessments (EIAs)
and strategic environmental assessments
(SEAs). Formal annual meetings have since
been held, bringing together the secretariats
of both organisations, representatives of Con-
tracting Parties, observers from other compe-
tent international organisations,*® and NGOs.

31 https://www.ospar.org/work-areas/bdc/marine-protected-areas

32 lbid.

Figure 5. OSPAR MPA network and NEAFC
VME closures

ZZZ, NEAFC Closure Area
I OSPAR MPA

OSPAR and NEAFC have demonstrated that,
despite a lack of an overarching legal frame-
work for the conservation and sustainable use
of marine biodiversity in ABNJ of the North-
East Atlantic, coordination and cooperation
between competent international organisa-
tions in ABNJ can be advanced. While this is
promising, it has proved “time- and labour-
intensive, particularly in the global bodies,
IMO and ISA, to move such an idea forward,
with organisations’ different levels of tech-
nical scrutiny and sometimes complex and
mutually incompatible annual meeting
cycles” (Freestone et al., 2014).

33 Note that NEAFC relies wholly on the ICES advice and does not conduct additional scientific work, whereas ICES is not necessarily

the sole source of scientific information for OSPAR.

34 NEAFC and OSPAR Commission, ‘The process of forming a cooperative mechanism between NEAFC and OSPAR'’ (2015) 196 UNEP

Regional Seas Reports and Studies.

35 OSPAR Agreement 2014-09, Collective arrangement between competent international organisations on cooperation and
coordination regarding selected areas in areas beyond national jurisdiction in the North-East Atlantic.

36 Organisations that are invited to join meetings under the collective arrangement include e.g. the International Seabed Authority
(ISA), the International Maritime Organization (IMO) and the International Commission for the Conservation of Atlantic Tunas
(ICCAT). https://Mww.ospar.org/about/international-cooperation/collective-arrangement

37 OSPAR, Collective Arrangement, https://www.ospar.org/about/international-cooperation/collective-arrangement.
38 For example, the most recent meeting, held in May 2019, was attended by FAO, HELCOM, ICCAT, ICES, NAMMCO and UNEP. https://

www.ospar.org/meetings/archive/collective-arrangement.
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3.3. The Sargasso Sea

The Sargasso Sea covers approximately 2 mil-
lion square nautical miles within the North
Atlantic Subtropical Gyre around the islands
of Bermuda, most of which is in ABNJ. The
diverse and productive Sargasso Sea is a
unique ecosystem facing a range of pres-
sures due to human activities (Freestone et
al., 2014). The Sargasso Sea Commission was
established pursuant to the Hamilton Decla-
ration (2014), a non-binding political declara-
tion adopted and signed by 9 governments
(Reese, 2017).3° The Commission is mandated
to exercise a stewardship role for the ABNJ
surrounding the island of Bermuda work-
ing through existing legal agreements and
competent management bodies established
according to UNCLOS.

The successes of the Commission include:
recognition of the Sargasso Sea as an “Eco-
logically or Biologically Significant Marine
Area” (EBSA) under the CBD;*° a recommen-
dation from the International Commission
for the Conservation of Atlantic Tunas (ICCAT)
to use the area as a case study for an ecosys-
tem-based approach to fisheries manage-
ment;¥ listing of European Eel for protection
under the Convention for the Conservation
of Migratory Species (CMS);* and recognition
of seamounts as VMEs by the North Atlantic
Fisheries Organization (NAFO), resulting in
closure to bottom fishing and prohibition of
certain mid-water trawling gear.®

The Commission is now finalising a Sargasso
Sea Stewardship Plan - the first of its kind
for ABNJ — and is considering a range of sec-
toral conservation and management actions,
including: recognition of the Sargasso Sea as
a UNESCO World Heritage Site; regulation of
tunafishing activities that could have adverse
impacts on the marine environment through

ICCAT, regulation of navigation through IMO,
possibly through the designation of a PSSA
and associated protective measures; coordi-
nation and cooperation with ISA with respect
to mining activities; and initiation of coordi-
nation and cooperation with relevant actors.

While favourable conditions have enabled the
establishment of the Commission and the
development of a clear and ambitious work
programme,* the considerable challenges
of working with existing organisations with a
mandate in ABNJ has only allowed for mod-
est advancements in terms of concrete con-
servation and management measures. The
Commission notes that its experience under-
lines the need for a new instrument for BBNJ,
with key lessons learned including (Freestone
and Gjerde, 2016):

71 There is a lack of common principles, cri-
teria and evidentiary standards for con-
servation measures, which hinders efforts
to develop comprehensive management;

71 Most international sectoral bodies are not
applying basic principles agreed in key in-
ternational legal and policy instruments,
including the precautionary principle and
ecosystem approach;

/1 There is no mechanism to consider cu-
mulative impacts from different activities
or to account for the effects of climate
change.

39 Bermuda, Azores, Bahamas, British Virgin Islands, Canada, Cayman Islands, Monaco, the UK and the US.
40 Decision XI/17 on Marine and Coastal Biodiversity: Ecologically or Biologically Significant Marine Areas (2012) UNEP/CBD/COP/DEC/

XIN17.

41 See Resolution by ICCAT on Ecosystems that are Important and Unique for ICCAT Species (2016).

42

43

44
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Appendix Il covers migratory species that have an unfavourable conservation status and that require international agreements
for their conservation and management, as well as those that have a conservation status, which would significantly benefit from
international cooperation that could be achieved by an international agreement. The Convention encourages the Range States to
species listed on Appendix Il to conclude global or regional Agreements for the conservation and management of individual species

or groups of related species. See CMS, ‘Appendix | & Il of CMS' <http://www.cms.int/en/page/appendix-i-ii-cms>.
See FAO, ‘Vulnerable Marine Ecosystems Database - <http:/mww.fac.org/figis/pdf/fishery/
vme/23646/167810/en?title=VME-DB>.

See Sargasso Sea Commission, ‘Work Programme Priorities (2016-2018)" <http://www.sargassoseacommission.org/storage/
documents/MOS_SSC_2016_2_Doc.1_Work_Programme_2016-2018_revised_1.pdf>.

New England Seamounts’
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3.4. The Southern Ocean

The Commission for the Conservation of Ant-
arctic Marine Living Resources (CCAMLR)%
is a key component of the broader Antarctic
Treaty System (ATS), an international legal
framework for the conservation and manage-
ment of the Southern Ocean. At the time of its
adoption, CCAMLR was the first international
organisation to explicitly incorporate an eco-
system approach in its fisheries management
mandate and is often cited as an example of
best practice in this regard (Everson, 2017,
Osterblom and Olsson, 2017).

Parties to CCAMLR have adopted a wide
range of conservation measures (Everson,
2017; Osterblom and Olsson, 2017) and agreed
to develop a representative system of MPAs
based on the best available science.*® Parties
adopted a measure in 2011 which provided a
framework for creating a network of MPAs
and identified nine planning domains.*’ Par-
ties have since designated the South Orkney
Islands Southern Shelf MPA (2009)4® and the
world's largest MPA in the Ross Sea (2016).4°

Figure 6. Established and proposed Antarctic MPAs’
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45 The Antarctic Treaty was signed in Washington on1December1959 and entered into force on 23June 1961. The Treaty is supplemented
by the Protocol on Environmental Protection to the Antarctic Treaty (Madrid, 1991 - Madrid Protocol), and two additional conventions
dealing with the Conservation of Antarctic Seals (London 1972) and the Conservation of Antarctic Marine Living Resources (Canberra
1980). A further Convention on the Regulation of Antarctic Mineral Resource Activities (Wellington 1988) was negotiated but never
entered into force; it has now been superseded by the Madrid Protocol.

46
47
48

49

See https:/mwww.ccamlr.org/en/science/marine-protected-areas-mpas.
See https://www.ccamir.org/en/measure-91-04-2011.
See https:/Mwww.ccamlr.org/en/measure-91-03-2009.

See https:/mwww.ccamlr.org/en/measure-91-05-2016.
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The Ross Sea MPA aims to protect large-scale
ecosystem processes, conserve biodiversity,
protect marine life and areas of ecological
importance, and promote science, research
and monitoring. In order to reach consensus
amidst differing national interests and posi-
tions, the MPA is divided into three zones-a
General Protection Zone (GPZ), a Special
Research Zone (SRZ), and a Krill Research
Zone (KRZ)-each allowing/restricting certain
activities. Fishing is largely prohibited, with
a few exceptions, and must be conducted in
accordance with CCAMLR’s other conserva-
tion measures. The Ross Sea MPA will remain
in force until 2052, at which point it shall be
reviewed and may be renewed or modified.

CCAMLR’s achievements to date have been
widely lauded as an example of how ABNJ
can be protected through international coop-
eration at the regional level however, progress
toward the designation of new MPAs, and
ultimately an interconnected network has
stalled as the 24 members have been unable
to reach consensus (Everson, 2017; Nilsson et
al.,, 2016). In October 2021, at the 40th annual
meeting of the Commission, members once
again failed to make progress on Southern
Ocean MPAs for the fifth consecutive year.*©

Commentators have noted that changing
national interests and political considerations
have led to a shift in the dynamic of CCAMLR
discussions (Brooks, 2013; Brooks et al., 2016;
Everson, 2017; Nilsson et al., 2016), with Parties
beginning to “disregard the best available sci-
ence, distort the foundational rules of their
convention, break trust, and threaten the
integrity of one of the world's most well-re-
garded science-based multinational govern-
ance efforts” (Brooks et al., 2016). Thus, even
best-practice MPA development processes
are insufficient to achieve consensus for
adopting a proposal amidst the realpolitik of
national interests and geopolitical dynamics.

50 Pew, Efforts to Expand Southern Ocean Protections Stall at CCAMLR, October 29, 2021. https://www.pewtrusts.org/en/about/news-
room/press-releases-and-statements/2021/10/29/efforts-to-expand-southern-ocean-protections-stall-at-ccamlr.
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4. Initial indications for advancing area-based

mManagement tools

1. Start with a strong foundation of principles
and objectives.

2. Build on consensus, support existing efforts,
and fill in the gaps.

3. Empower the CoP.
4. Learn by doing and avoid “paper parks”.

5. Develop a strong scientific infrastructure.

6. Don't delay in establishing monitoring and
compliance mechanisms.

7. Cooperate both within and outside the
BBNJ agreement.

These indications are summarised in the fol-
lowing table and discussed in further detailed
below.

Table 1. Initial indications for advancing area-based management tools

When

Who

How

Lessons from other instruments and
processes

Final session
of the
negotiations

Strong
foundation of
principles and

Negotiators

Remove brackets from current
provisions so the BBNJ agree-
ment has clear principles and
objectives that focus on con-
servation and sustainable use,
ecosystem-based management,
precaution and cooperation

Apply general principles to all as-
pects of the agreement

Require Parties to pursue and
align measures in other bodies

UNCLOS Article 192 places a general
duty on States but lacks specific ob-
ligations to operationalise this duty

Conservation is at the heart of
CCAMLR, which has seen success in
designating MPAs

More recent RFMOs include mod-
ern environmental principles in
their conventions

The Sargasso Sea Commission has
struggled to make progress on
management owing to differing
principles/objectives across diverse
bodies

obligations
Build on Final session
consensus of the

and support
existing efforts

negotiations
Post-adoption

Negotiators
CoP

Parties to
existing
relevant
instruments
and bodies
Civil society
Scientific
community

Agree on a robust BBNJ agree-
ment that advances the vision of
UNCLOS and supports the work
of existing bodies

Invite and encourage competent
management bodies to provide
details of their activities and AB-
MTs to the CoP

Participate actively in scientific
processes and bodies and take
decisions based on the latest sci-
entific advice

A broad consensus on many foun-
dational issues can be seen in UN-
CLOS, CBD and UNFSA

Regional Seas, RFMOs, and other or-
ganisations have already developed
relevant tools, processes and exper-
tise, but often cannot reach their full
potential due to a lack of political
and financial support

Final session
of the
negotiations

First CoP

Empower the
CoP

Negotiators
Parties

Empower the CoP to adopt deci-
sions establishing measures, en-
dorsing existing measures, and
taking complementary action
where existing measures are in-
sufficient to meet conservation
goals.

Provide for majority voting where
consensus is unattainable

Establish operating procedures

CCAMLR has seen progress towards
its MPA network stalled by a lack of
consensus

Absence of majority voting has de-
layed development of critical treaty
infrastructure in a number of instru-
ments

17
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When Who How Lessons from other instruments and
processes
Learn by doing Post-adoption  CoP Be cognisant that MPAs in ABNJ Existing literature on MPAs provides

and avoid

Civil society
Scientific
community

are a novel undertaking and that
lessons drawn from national ex-
perience may not be directly ap-
plicable

Propose a range of ABMTs and
MPAs, e.g. protecting both dis-
crete features and large ecosys-
tem-scale areas

Stakeholders, the scientific com-
munity and Parties need to work
together to further develop re-
search and understanding of
MPAs

mixed conclusions regarding effec-
tiveness and best practice

Existing use of high-seas ABMTSs,
and particularly MPAs, is limited, so
there is little experience to draw on

“paper parks”

A strong Final session

scientific of the

infrastructure negotiations
First CoP

Post-adoption

Negotiators
Parties

CoP

Civil society
Scientific
community

Develop a scientific body that
draws on and supports existing
efforts and organisations to con-
nect the best available science to
management decisions

Fill gaps in the Ocean Bioge-
ographic Information System
(OBIS) and bolster the global
ocean observing system

Use the clearing-house mech-
anism to promote the research
and cooperation needed to fill
data gaps and promote open
data and interoperability

OSPAR & NEAFC efforts are support-
ed by a well-established, independ-
ent scientific body

Advancement of scientific knowl-
edge is a central tenet of CCAMLR

The CBD EBSA process has demon-
strated the power of regional coop-
eration on scientific research

Monitoring and Final session
compliance of the negotia-
mechanisms tions

First CoP

Post-adoption

Negotiators
Parties

Civil society
Industry

Reinforce flag State obligations
on MCS in the BBNJ agreement
text and ensure the principles of
cooperation and coordination,
transparency and reporting are
applied throughout the agree-
ment.

Specify that a clearing-house
mechanism will also serve as a
platform to share best MCS prac-
tices, exchange data on MCS ac-
tivities, and match capacity build-
ing needs in relation to MCS tools
and methods for assessment.

Require States parties to include
a MCS strategy in ABMT/MPA
proposals that considers the
possible technological tools and
institutional capacity available to
ensure compliance with any pro-
posed measures or management
plan.

Adopt treaty provisions that di-
rectly establish a dedicated Im-
plementation and Compliance
Committee

Compliance with any provision of
the law of the sea ultimately de-
pends on flag States and the Parties
to relevant agreements.

Treaties that do not directly estab-
lish compliance mechanisms often
face long or even indefinite delays
to establishment.

Compliance mechanisms in many
environmental treaties have worked
best when they are non-adversarial,
transparent and consultative, with a
focus on assisting countries to meet
their obligations

Cooperate

within and ongoing
outside the First CoP
agreement Post-adoption

Pre-adoption/ Parties

CoP
Civil society

Scientific com-
munity

Make best efforts to cooperate
with other Parties in good faith,
collaborating on ABMT/MPA pro-
posals and striving for consensus.

Establish tailor-made and con-
text-specific regional platforms
through which all stakeholders
can cooperate towards harmo-
nised and integrated manage-
ment

CCAMLR's notable successes were
underpinned by a commitment
to meeting the objectives of the
agreement and joint development
of proposals

A range of platforms for facilitating
cooperation have been established
and, by providing relevant actors a
much-needed space for dialogue
and exchange, they hold much
promise for strengthening coop-
eration. However, these initiatives
are often ad hoc, informal, or short-
term.
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4.1. Start with a strong foundation
of principles and obligations

A strong foundation of key principles and
obligations is critical, thus certain provisions
should not be diluted in pursuit of the ideal of
full consensus and wide ratification. A BBNJ
agreement can advance ABMTs by providing:

71 Clear principles and objectives that focus
on conservation and sustainable use, eco-
system-based management and precau-
tion;

71 An explicit obligation to cooperate to es-
tablish ABMTs to conserve marine biodi-
versity in ABNJ, building on existing ob-
ligations to cooperate for conservation
contained in UNCLOS,” the CBD,*?> and
the UNFSA;>

71 A complementary obligation requiring
States to promote the development of
ABMTs through existing competent inter-
national organizations.>

Without such obligations, the BBNJ agree-
ment will not meaningfully shift priorities to
include biodiversity conservation and sus-
tainable use, nor will it create the necessary
impetus to ensure that Parties to existing
bodies adopt relevant measures (Gjerde and
Wright, 2018).

4.2. Build on consensus, support
existing efforts, and fill in the gaps

While the process toward a BBNJ agreement
has been a long and winding road, the core
needs and ways forward can be distilled into
three simple precepts:

1. Build on longstanding provisions, points of
consensus and good practice established in a
wide range of existing instruments and initi-
atives;

2. Support existing frameworks and manage-
ment bodies to effectively fulfil their man-
dates; and

3. Fill in the gaps in the framework to ensure
that high seas biodiversity is conserved and
sustainably used.

The new BBNJ agreement could, for example,
build on: the IUCN definition of MPAs (in par-
ticular by clarifying that MPAs aim to achieve
long-term conservation of nature);®® and the
detailed criteria and process for identifying
areas that could warrant protection and pos-
sible management measures set out by the
CBD EBSA process.®®

Existing bodies already conduct a wide range
of activities that contribute to managementin
ABNJ and this should be supported through
the new BBNJ agreement. For example,
RFMOs already have extensive infrastructure
in place that could provide data to support
EBM and MCS of other human activities, such
as monitoring MPAs. However, RFMOs cur-
rently only exercise their management over a
small number of target species, so the BBNJ
agreement could fill in this gap by providing
a means to manage the rest of the marine
biodiversity within RFMO areas. A BBNJ CoP
could also support the efforts of initiatives
such as the Sargasso Sea Commission by tak-
ing measures where there is no other compe-
tent management body that can do so.

51 Article 197 requires Parties to cooperate on a global basis and, as appropriate, on a regional basis “in formulating international rules,

52

53

54

55

56

standards and recommended practices and procedures... for the protection and preservation of the marine environment.”

Article 5 obliges Parties to cooperate for the conservation and sustainable use of biodiversity in ABNJ, both directly and where
appropriate, through competent international organizations.

Article 5 requires Parties to adopt measures to ensure long-term sustainability of fish stocks, based on the best scientific evidence
available and a precautionary approach. It also requires Parties to undertake environmental assessments, adopt conservation and
management measures for species belonging to the same ecosystem or associated with or dependent upon the target stocks, and
protect biodiversity in the marine environment.

An instructive example is provided by Clark, (2020): “if the scientific advisory body identified that a series of seamounts critical to the
ecosystem functioning of that particular area were vulnerable to the cumulative impacts of multiple anthropogenic activities, the
decision-making body might call upon Parties to the BBNJ Agreement to pursue measures to mitigate that threat in their capacity as
Member States to other relevant sectoral organizations. If Nation A were a party to both the BBNJ Agreement and a sectoral governance
organization responsible for controlling an activity likely to damage those seamounts, Nation A could be obliged to support management
measures within that sectoral governance organization that would mitigate or prevent potential damage to those seamounts.”

Cf. Other ABMTs can have a variety of objectives, such as obtaining maximum sustainable yield (MSY) in a fishery or avoiding
shipping accidents in sensitive areas in the case of PSSAs.

CBD Decision COPIX/20.
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Box 3.

Organizations with regulatory authority

Organizations with primary conservation
mandate

Most organizations with a mandate to implement binding management measures in ABNJ
are concerned with fisheries management (left). Although they could take measures regard-
ing the broader ecosystem, this is not their primary mandate or focus. Very few organisa-
tions with a high seas mandate are focused primarily on conserving the marine environment
(right). A BBNJ agreement could bridge this gap.

Source: (Pew, 2017)

4.3. Empower the CoP

In order to support existing efforts and fill in
the gaps in the existing framework, the BBNJ
agreement will need to empower the Confer-
ence of Parties (CoP) to take decisions effi-
ciently and effectively, thereby enabling Par-
ties to understand the current state of play
and take action to conserve biodiversity. A
competent CoP can also provide future-proof-
ing for a treaty that seeks to protect a rapidly
changing ocean by giving it enough flexibility
to develop ad hoc bodies and guidance, e.g.
on innovative ABMTs like dynamic closures
and migratory corridors (Dunn et al., 2016;
Ortufio Crespo et al., 2020). The CoP should
also be empowered to be as proactive as pos-
sible in raising and addressing new activities
or threats that are not currently managed by
an existing body, such as mesopelagic fisher-
ies (Wright et al., 2020).

The current draft treaty text gives the CoP the
mandate to establish arrangements that will
be of crucial importance for the functioning
of the future regime, including the establish-
ment of the secretariat, the specific modalities

20

of the clearing-house mechanism, the fund-
ing mechanisms, and procedures to promote
compliance. However, caution must be taken
as the process to take decisions on these mat-
ters can slow down the operationalisation of
the treaty. In this regard, it is crucial that a
commitment to consensus decision-making
is complemented by voting rules that allow
States Parties to make progress where efforts
to achieve consensus have stalled.

In terms of its specific powers, the CoP should
be mandated to:

Adopt decisions that endorse existing
ABMTs and MPAs, thereby making mea-
sures that currently apply only to limit-
ed parties applicable to all Parties to the
BBNJ agreement;

Invite competent management bodies to
provide details of their activities and AB-
MTs to the CoP, thereby providing Parties
with a complete picture of the current
management landscape and helping
to identify areas where the BBNJ agree-
ment can provide support;



