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“Nothing in the CFP makes sense except in light of its

evolution” - apologies to T. Dobzhansky (1973)

Introduction
The name Sidney Holt is intimately associated, in the minds of

many, with the concept of maximum sustainable yield, or MSY,

even though the phrase does not appear in his magnum opus

(Beverton and Holt, 1957). Further, from the beginning, he ar-

gued against its use as an objective of management. He insisted

that pursuance of an objective of catching MSY was not an

economically rational policy, as it would lead to low catch rates

on unnecessarily reduced fish stocks, resulting in unprofitable

fisheries (see Anderson and Earle, 2021 for papers by Sidney on

this theme spanning the better part of seven decades).

Here, I provide a case study for the way in which scientific

concepts—in this case, MSY—can be taken hostage and

transformed by a political process. The paper describes the slow,

laborious and long-overdue incorporation of MSY into the

management objectives of the Common Fisheries Policy (CFP) of

the European Union (EU), from the 1957 Treaty of Rome

through to the adoption in 2016 of the management plan for cer-

tain stocks in the Baltic Sea, the first detailed and explicit use of

MSY in the CFP. The theme is the interaction between science

and politics: the present paper should not be construed as either

a history or an evaluation of the CFP (see Holden, 1994 for a

history of the CFP’s gestation and birth).

Beginning in 2006, Sidney wrote many papers on how he

thought MSY should be used in the EU’s fisheries management.

These ranged from formal submissions to consultations by the

European Commission, through personal notes to the author at

particular stages of negotiations of the CFP, to public presentations

to his peers—both fisheries scientists and historians. Where rele-

vant, his views expressed in that literature are summarized herein.

As shall be seen, the EU failed to follow his advice.

This account includes a certain amount of information on the

procedures in EU law-making (summarized in Box 1 “EU

Legislative Procedures”). Having spent over two decades in analy-

sing and, more recently, negotiating the regulations that comprise

the CFP, I am convinced that a minimal understanding of such

procedures is essential to fully appreciate the political and legal

context into which fisheries science, and the details of various
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types of management advice, are fed. They have not always

emerged unscathed.

The early years - 1957–2009
The origins of the management objectives of the CFP lie in the

Treaty of Rome 1957, which created what ultimately became the

EU. Europe was then focused on rebuilding after World War II,

and the objectives of agricultural policy (including fisheries) con-

cerned increasing productivity, ensuring a fair standard of living

for producers, stabilizing prices, guaranteeing supplies to the

market and ensuring reasonable prices for consumers (Article

39). These Treaty objectives remain unchanged today.

Interestingly, the commitment for a fair standard of living for

farmers and fishers is unique in the Treaty.

Though provisions concerning markets and subsidies existed

as early as 1970, the modern structure of the CFP was completed

in 1983 (EU, 1983) as the global trend towards Exclusive

Economic Zones necessitated cooperation among the Member

States to manage fisheries in what had hitherto been international

waters. It included the rather vague objectives of ensuring “the

protection of fishing grounds, the conservation of the biological

resources of the sea and their balanced exploitation on a lasting basis

and in appropriate economic and social conditions”. Subsequent

reforms of this, the CFP’s “basic regulation”, incorporated addi-

tional objectives, but they continued to be based on the original

Treaty text.

By 2002, following UNCLoS, the UN Fish Stocks Agreement

and the Johannesburg Declaration, the basic regulation (EU,

2002) was replete with references to “sustainable exploitation”. A

new requirement was for management plans, designed to restore

stocks to, and maintain them within, “safe biological limits”, to

be determined by limit reference points; the latter were not rigor-

ously defined in the legal text.

At this time, the setting of total allowable catches (TACs, first

adopted in 1982), was the responsibility of the Council of

Fisheries Ministers alone. Proposals for TACs came from the

Commission, generally based on advice from the International

Council for the Exploration of the Sea (ICES) for stocks in the

North Sea and northeast Atlantic. The Council could adopt any

TAC it wished for political convenience, with no legal require-

ment whatsoever to follow the proposal by the Commission

(which often differed from ICES advice). The plans were per-

ceived as an effort to rein in this freedom. The first ones began to

appear in 2004, based on quantitative targets for fishing mortality

and stock biomass.

In an effort to further specify the plans’ objectives, in 2006 the

Commission produced a discussion document (Commission,

2006a, b) which noted the economic and environmental benefits

of fishing at reduced intensity and advocated a policy of imple-

menting MSY as objective. Notably, it pointed out that some

stocks could be exploited “more lightly than at MSY levels in order

to achieve some gain in productivity of other species.”

In the following, it is critical to pay attention to the use of

various terms, for it often differed from their normal usage by

scientists. Thus, where possible, I provide direct citations.

In my role at the time as adviser for fisheries for the Greens/EFA

Group in the European Parliament, I sought Sidney’s analysis of

this document (Earle, 2020). He advocated an approach based on

the Revised Management Procedure (RMP) of the International

Whaling Commission (IWC), which “does not seek MSY explicitly,

in recognition that the conditions for attaining that are unknown and

possibly unknowable. But . . . does seek sustainability, within a defined

Box 1. EU legislative procedures simplified.

Fisheries is one of five “exclusive competences” of the EU, meaning Member States cannot make decisions on their own, except for certain mat-
ters within their territorial sea (TFEU, 2008, Art. 3.1).
For the purposes of this story, there have been two procedural phases in the adoption of CFP legislation. Initially, all legislation was adopted uni-
laterally by the Council based upon a proposal by the Commission. The Council comprised the Minister for Fisheries (or other, generally
Agriculture, if no Fisheries Minister was designated) for each of the Member States (initially six, currently, following Brexit, 27). The Council’s
power of adoption was total, ranging from annual TACs, through subsidies and control measures, to technical measures. Since only the
Commission could formally propose legislation, in each case the Council could only react to a Commission initiative—if it felt a new law or
amendment was necessary, it could request a proposal. The European Parliament was consulted, but their reports and recommendations were
non-binding.
Following the entry into force of the Treaty of Lisbon in November 2009, fisheries fell under a new procedure. The Commission maintains its
unique right of initiative, but now its proposal goes to both the Council and the Parliament as equal co-legislators. Each of these latter institutions
adopts its amendments for the proposal. There then begins a complex but unofficial “co-decision” procedure known as “trilogue” negotiations in or-
der to find a compromise between the Council and Parliament, with the Commission acting as expert and theoretically neutral adviser. The
Commission, in its role as “guardian of the Treaties”, must also ensure that the decisions of the co-legislators are consistent with EU law.
Only if both the Council and the Parliament agree is the (usually amended) proposal adopted and enters into force. During these negotiations,
the Commission cannot veto changes it does not like—its only recourse is to withdraw the entire proposal.
The procedure described above applies to all CFP legislation except the annual adoption of TACs. TFEU Art. 43.3 decrees that Council alone has
responsibility for “the fixing and allocation of fishing opportunities” based, as always, on a proposal from the Commission. The Parliament has
no role in adopting TACs, not even consultative.
The “democratic legitimacy” of the institutions varies. The Members of Parliament are elected by direct, universal suffrage. The Council consists
of Ministers, who may or may not have been personally elected but represent the governments of the Member States. The Commission is an
unelected bureaucracy except for the Commissioners, who are nominated by the Member States (one from each, so one responsible for fisheries
matters) and approved by the Parliament.
For further information, see https://www.europarl.europa.eu/olp/en/ordinary-legislative-procedure/overview
or
https://www.consilium.europa.eu/en/council-eu/decision-making/ordinary-legislative-procedure/
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time-frame, and, at the same time, due precaution and respect to the

particular needs of industry” (Holt, 2006).

The Council was less than enthusiastic. Its official response

(Council, 2007) merely noted that an MSY policy was “one way”

to avoid the “collapse of stocks”.

By 2009, 11 management plans were in force with two under

discussion. They varied in their structure, but generally required

that the TAC be based upon recent assessments of fishing mortal-

ity and/or spawning stock biomass, with respect to certain quan-

titative objectives. For sole, for instance, Council was to adopt a

TAC based on the higher of either a fishing mortality F of 0.2 on

fish aged 2 to 6 years or a 10% reduction in fishing mortality;

there was a cap of 15% on change to the TAC (EU, 2007, Art. 8).

The later plans referred to management “on the basis of maximum

sustainable yield” (EU, 2007, Art. 4).

The restraints of the plans were understandably difficult for

the Council to accept, but as they were adopted by the Council,

meaning that it could set the plans’ rules, after a teething period

of a few years, the proposals from the Commission, based on the

plans, were generally followed. TACs for stocks without plans,

however, were still frequently set higher than scientific advice.

Lisbon treaty and involvement of the European
parliament
The responsibility for the CFP was changed fundamentally on 1

December 2009 by the Lisbon Treaty. Suddenly, the Council

could no longer adopt legislation on its own—the Parliament was

given an equal weight in decision-making (except the setting and

allocation of TACs).

The predictable inter-institutional power struggles quickly

began, but the most serious concerned the management plans.

The Lisbon Treaty accorded to Council alone the power to decide

TACs. Disagreement arose over whether the plans, which in-

cluded provisions for the determination of TACs (along with

control measures and others deemed important for the fisheries

in question), were also the sole purview of the Council. In the

Council’s view, the Treaty gave no role to the Parliament in any

matter concerning TACs, including decision rules embedded in

the plans. The Parliament and Commission considered that

the plans in their entirety were to be jointly decided by the

Parliament and Council, with only the formal adoption of a nu-

merical TAC being the responsibility of the Council alone. It took

seven years and two cases before the European Court of Justice

(ECJ) to persuade the Council that it must negotiate all provi-

sions of the plans with the Parliament (see ECJ, 2015).

However, since the ECJ ruling did not appear until December

2015, the Council was politically unable to accept any role for the

Parliament in setting TACs. Consequently, all further work on

adopting or amending any plan was suspended. Overall, five

management plans and five other regulations were blocked, with

extremely serious repercussions for the CFP—a policy that every-

body agreed needed substantial reform.

MSY in the basic regulation
In April 2009 the Commission published the Green Paper

(Commission, 2009) to begin discussion of the next reform of the

CFP. In it, the Commission raised the question of whether “to

maintain MSY as the upper exploitation level” under the CFP.

In his commentary, Holt (2009) noted that “modern scientific

and technical opinion is that the concept of MSY is illusory, and

even if it were not, is unreachable, and certainly not economically

optimal. It is however a useful concept that can be rendered opera-

tional by redefining it and also the fundamental idea of sustainabil-

ity, and seeking scenarios to approach it through exhaustive

simulations of possible management procedures. The necessary re-

definition is a high optimal average catch over an appropriately des-

ignated time horizon; sustainability is not like diamonds—forever.”

(Holt’s emphasis). As an example, he described the IWC’s RMP.

The legislative proposal for the revision of the basic regulation

of the CFP appeared in July 2011 (Commission, 2011). It should

be borne in mind that, in the 2.5 years since the Lisbon Treaty,

the Commission had proposed three new plans and revisions of

several existing ones, all of which were stalled due to the refusal

of the Council to engage in negotiations with the Parliament

(Files not involving inter-institutional competence continued.).

All stakeholders—the EU institutions, the fishing industry, the

NGOs—hoped that the reform would resolve the impasse.

The Commission’s proposal included a landmark suggestion—

that exploitation should restore and maintain populations of har-

vested species above levels which can produce the MSY (Table 1).

In a policy brief for the Greens, Holt (2012a) was encouraged

by the Commission’s suggestion, noting “An MSY policy is an eco-

nomically very inefficient manner of managing renewable resources

such as fish stocks, for long-term profitability and social value.” He

provided extensive supporting argumentation and calculations to

illustrate the substantial savings in cost and fishing effort that

would be realized by seeking what he termed “a less than FMSY

policy”. As an example, fishing at one half of FMSY would produce

at least 90% of the theoretical MSY. Sidney considered that such

a policy would be far more profitable. Elsewhere, he wrote “I have

come to the contrary belief that MSY exploitation will commonly

not be economically profitable, will certainly be economically ineffi-

cient and cannot ever be economically or socially optimal. I put this

conclusion as a possible question: Is aiming for MSY a recipe for

eventual bankruptcy?” (Holt, 2012b, his emphasis).

The Parliament agreed with Sidney and embraced the

Commission’s suggestion of lighter fishing on more abundant

fish stocks, while introducing two additional provisions: the con-

cept of fishing mortality and a date by which stock recovery

should aim to be achieved. This position enjoyed overwhelming

support - 502 deputies supported the Parliamentary report, with

137 votes against and 27 abstentions.

The Council, however, was far less ambitious, aiming for

stocks at least at levels which could produce MSY.

The trilogue negotiations between the Council and Parliament

on the new basic regulation were conducted during seven formal

meetings between mid-March and the end of May 2013, a rela-

tively short period for such a complex regulation (There were in-

numerable additional informal and technical meetings.). Among

the most contentious points to resolve was the gulf between the

Parliament and Council over the objectives of the CFP, as embod-

ied in Article 2(2). The Parliament, drawing upon various writ-

ings from Sidney, among others, insisted on an objective of

fishing mortality less than FMSY. Such a mortality should be

achieved by 2015, with a view to allowing stocks to recover

(where biologically possible) to levels above those capable of pro-

ducing MSY by 2020.

The Council was vehemently opposed, claiming that this

would lead to unnecessary cuts in fishing opportunities. It

insisted that stocks fluctuating around the MSY level was suffi-

ciently ambitious, and disruptive for the industry. As the ECJ had
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not yet ruled on the question of competence over the manage-

ment plans (finally done in December 2015) Council doubtless

hoped for a judgment that would minimize the role of the

Parliament.

More surprising, at least to the Parliament, was the position of

the Commission during negotiations. Though the suggestion of

an objective for stocks above MSY levels originated with the

Commission, its officials consistently refused to support this as-

pect of their own proposal in the negotiations. This was puzzling

and undermined the negotiating strength of the Parliament. It

later emerged that the Commission had not seriously wanted the

“above MSY levels” in the text at all—those words had been

added to the legislative proposal by the Commissioner herself, as

something to trade away in the negotiations. Evidence to this ef-

fect can be seen from a close examination of the Commission’s

full proposal. While the articles of the legislative text refer to

“above levels which can produce MSY”, the Explanatory

Memorandum and the recitals of the proposal both refer to “at

levels which can produce MSY”.

There was tremendous pressure by all stakeholders on the EU

institutions to conclude the negotiations for the reform of the

CFP. It was hoped that a new CFP basic regulation would resolve

a number of issues in addition to the stalemate over management

plans, such as the need to end the squabbles over the relative roles

of the Council and Parliament in decision-making, how to reduce

the massive discarding that the CFP required and management of

fleet capacity, among others.

Hence, after intense discussions, the Parliament finally relented

and agreed to a form of words proposed by the Council that com-

bined an objective for stocks above levels which could provide

MSY with an obligation to pursue an MSY exploitation rate (EU,

2013; see Table 1). As Sidney noted, it is “manifestly impossible

simultaneously to maintain a fish population at a level above that

capable of producing MSY and yet maintain an exploitation rate that

will provide MSY, whatever the arbitrary date by which that must be

achieved.” (S. J. Holt, 2014, pers. comm., see also Holt, 2014).

These clear inconsistencies were glossed over politically.

Agreement on the revised CFP—including for procedural rea-

sons, as a revised basic regulation was needed in order to allow

conclusion of the next seven-year programme of fisheries subsi-

dies, being negotiated in parallel—was considered paramount

(European Maritime and Fisheries Fund.). Given that this was a

framework regulation, meant to provide the general principles

and legal structure of the CFP, it was felt that a certain amount of

ambiguity in some of its provisions was acceptable.

That ambiguity was to create headaches for the next three

years.

Task force of 2013
By the summer of 2013, when the text of the basic regulation was

finalized, over four years had elapsed with no progress on revising

existing management plans or adopting new ones. Such stagna-

tion was impeding work on managing fisheries and fostering re-

covery of over-fished stocks, and needed to be resolved urgently.

Consequently, a “Task Force” consisting of representatives of the

Parliament, Council and Commission was created to “address

inter-institutional issues and agree a way forward to facilitate the

development and introduction of multiannual plans” (EU, 2014).

The idea was to clarify, once and for all, exactly what was meant

in the TFEU by according to the Council alone (i.e. rather than a

co-decision procedure) the responsibility for “the fixing and allo-

cation of fishing opportunities” (see above).

These deliberations lasted over six months, which was consid-

erably longer than the negotiations for the basic regulation, giving

an indication of the political sensitivities of the relative responsi-

bilities of the institutions for the adoption of management plans.

For the purposes of this paper, the most important conclusion

of the Task Force concerned the concept of MSY:

Concerning the target that corresponds to the MSY objective,

the scientific bodies should normally be asked to give a range

of Fmsy-values, which would then be fixed, based on this

Table 1. Comparison of proposals for the objective of the CFP (Art. 2.2), along with the final, negotiated text (emphases added).

Commission proposal Parliament text Council text Agreed text

2. The Common Fisheries Policy
shall apply the precautionary
approach to fisheries
management, and shall aim to
ensure, by 2015, that
exploitation of living marine
biological resources restores
and maintains populations of
harvested species above levels
which can produce the
maximum sustainable yield.

2. The Common Fisheries Policy
shall apply the precautionary
approach to fisheries
management, and shall ensure
that, by 2015, fishing mortality
rates are set at levels that
should allow fish stocks to
recover, by 2020 at the latest,
above levels that are capable
of producing the maximum
sustainable yield and that
should allow all recovered
stocks to be maintained at
these levels.

2. The Common Fisheries Policy
shall apply the precautionary
approach to fisheries
management, and shall aim to
ensure that exploitation of
living marine biological
resources restores and
maintains populations of
harvested species at least at
levels which can produce the
maximum sustainable yield.
This exploitation rate shall be
achieved by 2015, where
possible, and by 2020 for all
stocks at the latest.

2. The CFP shall apply the
precautionary approach to
fisheries management, and shall
aim to ensure that exploitation
of living marine biological
resources restores and
maintains populations of
harvested species above levels
which can produce the
maximum sustainable yield.

In order to reach the objective of
progressively restoring and
maintaining populations of fish
stocks above biomass levels
capable of producing maximum
sustainable yield, the maximum
sustainable yield exploitation
rate shall be achieved by 2015
where possible and, on a
progressive, incremental basis at
the latest by 2020 for all stocks.
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advice, by the Co-legislators in the plan. Fmsy ranges allow

for an MSY-based management for a large number of stocks,

and appear more robust to changes in the scientific advice.

The Council would adopt measures on the fixing and alloca-

tion of fishing opportunities on an annual basis, based on

scientific advice and in such a way as to achieve the objectives

of the plan. (EU, 2014, Paragraph 14(a)) [emphasis added]

Apart from the comment about FMSY ranges being more robust,

no guidance is provided in the report of the Task Force on how

to establish the ranges. When the Commission was asked during

discussions how such ranges would be determined, the reply was

that it would be based on a range of scientific estimates, to take

uncertainty into account.

Battle Royale—the Baltic Sea management plan
Armed with what it considered to be a solution to the power

struggle over adopting management plans, the Commission sub-

sequently proposed a new plan, for cod, herring, and sprat in the

Baltic Sea (Commission, 2014).

The objective of the plan as proposed was “achieving and

maintaining maximum sustainable yield for the stocks concerned”.

The Commission had clearly concluded that the ambiguity of Art.

2.2 of the basic regulation was best clarified by a pursuit of MSY

as an objective, regardless of the requirement for stocks above lev-

els which can produce MSY.

The mechanisms to pursue this objective were twofold. For

each of the eight stocks under the plan, an annual TAC was to be

established based upon a stock-specific range of target fishing

mortality rates. Second, if the biomass of a stock fell below a

specified target spawning stock biomass, “appropriate remedial

measures” were to be adopted to encourage rapid return to

“precautionary levels”, neither term being specified.

All targets were numerically specified, which would require a

fresh co-decision procedure each time that scientific estimates

changed. Neither the Explanatory Memorandum to the proposal,

nor the recitals in the draft regulation, explained the origins of the

values proposed for either the fishing mortality ranges or the mini-

mum spawning biomass, other than a general reference to ICES.

In reality, the fishing mortality range requirement presented

the Commission with a problem. The Commission had requested

advice from ICES on the ranges, without specifying how they

should be determined, but somewhere along the line in the inter-

nal discussions of the Commission, and its consultations with

ICES, the range of FMSY values (implying some measure of scientific

uncertainty), as agreed in the Task Force by all three EU institutions

(see above), had evolved to become a request for a range around

FMSY (implying values both above and below). In September 2014,

ICES informed the Commission that it would have its advice ready

by March 2015. In the interim, it provided preliminary ranges, in

the form of the FMSY point estimate þ/� 10%. The Commission

duly inserted these values into its proposal.

The spawning stock biomass values, to be considered lower

limits that would trigger remedial action, were the estimates of

the ICES-developed parameter MSY Btrigger (ICES, 2019).

This proposal went to the Parliament and the Council for their

consideration.

The Fisheries Committee of the Parliament significantly

amended the Commission’s proposal. Whereas the Commission

had proposed a numerical range for the target fishing mortality,

the Parliament countered with a non-numerical range of 0 to

FMSY, specifying that the value for FMSY should be taken from the

most recent scientific assessments available, to avoid the need for

frequent revisions of the regulation as scientific estimates

changed. Fishing mortality should aim at 0.8� FMSY. By this for-

mula, Parliament was setting FMSY as an upper limit to exploita-

tion and proposing that the target should be 80% of that. It was

thus attempting to follow Sidney’s advice to fish at levels signifi-

cantly below FMSY, in order to improve profitability of the fisher-

ies and allow larger standing biomasses of the stocks (Other

amendments were also proposed, such as a biomass level below

which fishing should be halted, but these are beyond the scope of

the present paper.).

The same day as the Committee vote, ICES issued its promised

advice (ICES, 2015), which considerably complicated the subse-

quent negotiations. For each stock, ICES provided four estimates

(It is crucial to keep these four parameters distinct in the discus-

sion that follows. Much muddle derived therefrom.):

(i) a point value for FMSY

(ii) a value below FMSY that would deliver no more than a 5%

reduction in long-term yield compared with FMSY (termed

MSY Flower)

(iii) a value above FMSY that would deliver no more than a 5%

reduction in long-term yield compared with FMSY provided

that ICES advice rule (ICES MSY advice rule (AR) requires

reducing F linearly towards zero when SSB is below MSY

Btrigger. See ICES, 2015.) was followed (termed MSY Fupper

with advice rule)

(iv) a value above FMSY that would deliver no more than a 5%

reduction in long-term yield compared with FMSY (termed

MSY Fupper without advice rule)

This fundamentally changed the discussions from whether FMSY

should be considered a target (Council position) or a limit

(Parliament position) to one involving a range of “MSY values”

that included ones far above the point estimate of FMSY (for west-

ern Baltic cod, the ICES estimates varied from 0.15 to 0.45, with

an FMSY point estimate of 0.26). It was also arguably quite differ-

ent from the agreement reached during the Task Force.

ICES did not explain the origin or rationale of the approach

for 5% reduction in yield (though admitted choosing 5 was arbi-

trary), nor whether it was requested by the Commission or ar-

rived at through its internal discussions. However, it was very

clear in its explanatory comments that the values of F above FMSY

were not advisable:

In a single-species context fishing above FMSY implies reduced

stock biomass and this may be substantial where Fupper is

much higher than FMSY. So in utilizing FMSY ranges there are

more advantages to fishing between FMSY and Flower than

between FMSY and Fupper . . .. An approach for maximizing

long-term yield could be to attempt to reconcile F on a mixed

fishery using Fs between Flower and FMSY.

Nonetheless, with four values referred to as some sort of F-MSY,

with similar names, confusion was inevitable.

The following month, with a revised Commission proposal in-

corporating the new ICES advice on ranges of F, the Council is-

sued its proposed amendments. It chose the widest possible range
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allowed by the ICES values—from MSY Flower to MSY Fupper with

advice rule (for several of the Baltic stocks, the ICES estimates of

MSY Fupper with advice rule were greater than those for without).

Notably, the Council text did not include a codified version of

the ICES advice rule.

During the ensuing trilogue negotiations, the Parliament

maintained that F-values above FMSY were contrary to the provi-

sions of Art. 2.2 of the basic regulation, and therefore unaccept-

able, whereas the Council and Commission insisted such values

were needed as an option for setting TACs in mixed fisheries.

Recital 8 of the basic regulation notes “the difficulty of fishing all

stocks in a mixed fishery at maximum sustainable yield at the same

time” and Article 9.5 allows for “specific alternative conservation

measures” in mixed fisheries. The Council and Commission con-

sidered these texts as justification for fishing above FMSY for cer-

tain stocks in mixed fisheries. In the Parliament’s view, the

relatively flat part of the yield curve below FMSY provided ample

scope to deal with mixed fisheries by fishing at less than FMSY.

Unsurprisingly, the discussions were lengthy and, at times, ac-

rimonious. Whereas the basic regulation took 2.5 months to final-

ize, the much shorter Baltic plan was only agreed after

9.5 months, in March 2016 (a few months after the ECJ con-

firmed the right of the Parliament to co-decide all aspects of man-

agement plans, see ECJ, 2015).

The regulation that emerged (EU, 2016) was complex, often

vague, and little changed (with respect to MSY) compared with

the original Council position. The numerical target fishing

mortalities were placed in an annex, where they were split into

two ranges for each stock—the lower range (using the ICES ter-

minology) from MSY Flower to FMSY and the upper range from

FMSY to MSY Fupper with advice rule. The lower range is for

“normal use” (EU, 2016, Recital 14), whereas the upper range

would be allowed for certain cases, and provided that the biomass

of the stock in question is found to be above MSY Btrigger:

(i) if, on the basis of scientific advice or evidence, it is necessary

for the achievement of the objectives laid down in Article 3 in

the case of mixed fisheries;

(ii) if, on the basis of scientific advice or evidence, it is necessary to

avoid serious harm to a stock caused by intra- or inter-species

stock dynamics; or

(iii) in order to limit variations in fishing opportunities between

consecutive years to not more than 20% (EU, 2016, Article

4.4).

The first point provides a glimpse of the justification that the

Council and Commission used to justify the need to fish more in-

tensely than FMSY. They insisted that flexibility was needed in or-

der to “take into account the difficulty of fishing all stocks at MSY

at the same time, especially in situations where that leads to a pre-

mature closure of the fishery” [EU, 2018, Art. 5.3 (Though this text

is found in the plan for the North Sea, the argument was used

throughout the negotiations for the Baltic plan.)]. The

Parliament had countered that the flat-topped nature of most

curves of yield against mortality would allow good yields at high

catch rates for most stocks even at levels below FMSY—a point

made in the ICES advice—and that it was not necessary to go

against the provisions of the basic regulation by fishing above. In

a commentary submitted to the negotiations, Sidney recom-

mended that fishing at half the FMSY level would result in catches

equivalent to 90–99% of the theoretical MSY (Holt and Froese,

2015). For his critique of the plan, see Holt (2016).

Though the F-values corresponding to use of the ICES advice

rule were adopted in the plan, the advice rule was only mentioned

in a non-binding recital, not incorporated in the articles of the

regulation, as the Parliament had wanted.

The Council had achieved its overall objective of a range of

fishing mortality values extending above—for some stocks, dou-

ble or more—the point estimate of FMSY. It thus maintained a

considerable degree of autonomy for adopting TACs, despite the

requirement to negotiate management plans with the Parliament.

It was little commented, but the new plan also dropped any refer-

ence to age selectivity of the estimates of fishing mortality, which

had been in the earlier plans.

Aftermath
At last, the CFP had adopted a management plan that incorpo-

rated a version of “MSY”, albeit one that had considerably

evolved following the Commission’s original ideas (Commission,

2006a). Possibly unsurprisingly, the headaches continued for a

while longer.

At the time of writing (November 2020), the MSY-related pro-

visions of the Baltic management plan have been amended twice

since its adoption in 2016.

In 2017, ICES amended its estimates of the reference points for

one herring stock, which required a revision of the plan. Even us-

ing a simplified co-decision procedure, that took over six

months.

Perhaps learning from that experience, the 2019 revision was

more substantive—the numerical estimates for target Fs and the

minimum biomass levels were removed from the regulation (as

the Parliament had originally proposed) and replaced by defini-

tions of the various parameters to be provided by ICES. Revisions

of the parameter estimates provided by ICES could now be incor-

porated in the Commission’s proposals for TACs. Complexity

remains, though, as there are now six distinct definitions involv-

ing some form of the terms “F” and “MSY” - range of FMSY, MSY

Flower, MSY Fupper, FMSY point value, lower range of FMSY, upper

range of FMSY. It is questionable to what extent the differences

among these terms are readily understood by law-makers.

Subsequent management plans follow a similar structure,

based on two ranges of target F designed to achieve 95% of MSY

(one below the point estimate for FMSY, and one above) with the

relevant numerical values to be requested from ICES.

Discussion
Ten years after the Commission’s first suggestion in 2006, the

concept of MSY had finally been explicitly incorporated into

the CFP as an objective of management (see Mesnil, 2012). By the

time it eventually emerged as codified in the Baltic Sea manage-

ment plan, though, it had been considerably modified.

Each of the three parties to these negotiations had its own

interests to defend (see Box 1). All three necessarily (in their eyes)

sought to defend their institutional prerogatives, outside any

consideration of the issues (such as the management of fisheries)

under discussion. The Council represents national governments

(Decisions are made by qualified majority but voting is rarely

made public.). As the body that sets TACs, it views itself as be-

holden to both the fishing industry and national public opinion.

The Parliament is elected, so its Members must answer to their

electorate. The Commission consists of unelected bureaucrats,
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who are nonetheless responsible to ensure the internal consis-

tency and legality of EU legislation. It is, in theory, accountable to

the Council and Parliament, though in this case was far from

neutral in the positions it promoted. It is important to recall that

both the Council and Parliament have significant bureaucratic

components as well, and while the overall positions of each insti-

tution are overseen by the national governments and Members

respectively, a not inconsiderable responsibility falls upon the

unelected staff in each institution. Given the number of partici-

pants in the decision-making, accountability and responsibility

are quite diffuse. These factors lead to positions and negotiations

that are not generally transparent or understandable to outside

observers (including scientists).

The following discussion concentrates on two threads that

need to be considered separately when analysing the incorpora-

tion of MSY as a management objective in the CFP.

During negotiations between the Parliament and the Council

on the two legislative files considered here, the two institutions

had quite different visions for the CFP. The Parliament consis-

tently pushed for reduced fishing pressure on more abundant

fish stocks, in order to improve profitability for the industry and

the biological resilience of the stocks and reduce the overall

environmental impact of fishing. The Council pushed for the

option of being able to fish far more intensely, including the

right to go above FMSY. In the basic regulation, the discussion

was more theoretical, whereas in the Baltic Sea plan, discussions

were over actual numbers. Nonetheless, the direction in which

each institution attempted to push the other was consistent.

Such differences have occurred in many situations around

the world.

Both negotiations led to a compromise. In the basic regulation,

the Parliament achieved language to the effect that fisheries

should be managed so as to maintain fish stocks at levels above

those capable of producing MSY (EU, 2013, Art. 2.2 first sub-

paragraph; see Table 1), while the Council was able to obtain the

right to manage fisheries by using FMSY (second sub-paragraph).

For the Baltic Sea plan, the Council succeeded in including values

above the FMSY point value in the range it could use to set TACs,

though the Parliament was able to impose certain minimal condi-

tions on the Council’s ability to do that.

Compromises of that sort are a typical result of EU legislative

negotiations. The incorporation of MSY into the CFP did not

fully meet the expectations of either negotiator. In that sense, the

negotiations proceeded normally.

However, I would contend that result was achieved only by al-

tering the way in which the concept of MSY is perceived and

used.

The classic definition of MSY is the peak of a curve showing

yield plotted against mortality. The shape of the curve varies

according to details of the model used, selectivity of the fishery

(highly size-selective fisheries have asymptotes rather than peaks),

life history parameters, etc. This is the way in which the

Commission originally presented the concept (Commission,

2006b). While the specific numerical estimates of MSY are subject

to model and parameter uncertainty, measurement error and

other problems, and evolve with better or more recent scientific

assessments, yield curves are generally understood as being rela-

tively flat-topped at fishing intensities less than that needed for

the maximum catch, implying that fishing less intensely than

FMSY leads to sustainable catches not much less than MSY.

The Baltic plan altered that:

‘range of FMSY’ means a range of values where all levels of

fishing mortality within the scientifically indicated boundaries

of that range, in situations of mixed fisheries and in accor-

dance with scientific advice, result in maximum sustainable

yields (MSY) in the long term under existing average environ-

mental conditions without significantly affecting the reproduc-

tion process for the stocks concerned; (EU, 2016, Article 2.2)

FMSY is here associated with a range of numerical values—all

equally considered to be equivalent to FMSY—above and below its

point estimate and available to the Council when setting TACs.

The upper bound goes far above the value that “result[s] in maxi-

mum sustainable yields” and would actually result in catches less

than MSY.

The Council only agreed to accept the Parliament’s right to co-

decide the provisions of the management plan used to set TACs

by insisting on a change to the classical perception of FMSY to in-

clude values significantly higher than the point estimate in order

to maintain the Member States’ room to manoeuvre and bargain

over TACs. It did this with the full support of the Commission.

This shift was facilitated by the institutions’ often ambiguous use

of scientific terminology in ways that were, possibly deliberately,

left open to interpretation. Since the texts discussed were vague

and unclear, it was relatively easy to portray what finally emerged

as what had been meant all along.

From Sidney’s first comment on the use of MSY in the CFP in

2006 (and as far back as the 1950s) until after the conclusions of

the Baltic negotiations, he consistently decried the pursuit of

MSY as a management objective, considering it to be irrational

folly. In its stead, he argued in favour of fishing considerably less

intensely than FMSY in order to improve profitability for the in-

dustry and resilience of the fish stocks and marine ecosystem. He

used age-structured models to show that, depending on the selec-

tivity of the fishery, well over 95% of MSY could be obtained by

exerting a fishing rate of 60 to 80% of that needed to take MSY.

As he explained:

This is because the curves produced by the age-structured

model derived their shape from the mortality and, especially,

body growth functions, whereas the shapes of the published

surplus production models are simple arbitrary algebraic

functions with no biological basis . . .This means that use of

surplus production models leads to quite serious underestima-

tion of the benefits of reducing fishing rates below those needed

to obtain MSY. (Holt, 2012a).

Sidney further considered the approach taken by the IWC in its

RMP (Cooke, 1999) and, subsequently, various other fisheries

administrations, to be the most robust path to follow—consisting

of clear, unambiguous objectives prioritized by a political process,

followed by exhaustive testing, by simulation, in order to find the

best management measures to actually achieve those objectives.

Such an approach deals explicitly with uncertainty in parameter

values, model structure and other matters. It is embodied to vary-

ing extents in what has become known as MSE—management

strategy evaluation. A critical component of this is the objectives

themselves, which should, arguably, be more ambitious than

maintaining stocks above the ICES-determined reference point of

Blim (ICES, 2019).
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The very legal structure of the EU makes such an approach dif-

ficult. The Commission has the sole right of initiative, meaning it

alone can propose legislation—neither the Council nor the

Parliament has that power. Even if the Commission were to sub-

mit its proposal for a management plan to ICES for evaluation of

its ability to achieve the stated objectives, it still needs to be

agreed by the other institutions, which rarely leave it unaltered.

The resulting plan, however much it has been altered, becomes

law and is not subjected again to an independent evaluation to

see to what extent it retains the ability to achieve its stated

objectives.

Were the EU to pursue such an approach, both the Council

and the Parliament would need to relinquish a considerable part

of their ability to amend any plan once it has been deemed capa-

ble of achieving the objectives that they themselves would decide.

There remains a long political path before the EU is ready to

agree to that. In the meantime, the EU approach to fisheries man-

agement remains rooted in the distant past.

When describing the advantages of fishing at less than FMSY,

Sidney often asked what rational factory owner would double the

operational costs to achieve 10% more product. The position of the

Council and Commission was even more irrational—insisting on

the ability to double the cost of fishing to achieve 5% less product.
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