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Abstract

The ecological integrity of coastal and near-shore environments is at the mercy of social, business,
institutional and regulatory norms that dictate human behavior—not just at sea, but on land. The
state of coastal lagoons, estuaries, harbours, semi-closed seas, and even the open ocean, is a mirror of
anthropogenic activities on land that: (i) alter or destroy habitat; (ii) pollute groundwater, creeks and
rivers that drain into the sea; and (iii) fill the atmosphere with particulates that settle on the sea.
Land-based activities, such as mining, clearing vegetation for building roads, homes and hotels,
destroy critical habitat and cloud river systems and estuaries with mud and silt. Since the broad range
of land-based activities has a cumulative impact on coastal and marine environments, the sustainable
development and protection of such environments pose challenges that demand multidisciplinary and
cross-sectoral approaches and require far more than tough sanctions to punish the environmental
“bad guys”.

This paper reviews the strengths and weaknesses of regulatory and non-regulatory options
available to governments to manage the destructive and polluting activities of their citizens in coastal
and marine environments. It considers the challenge of mixing these options and advocates for a
strategic “‘cocktail” of instruments that best suit respective natural, cultural, constitutional and
economic scenarios. The paper discourages rushing towards a single untested alternative to
traditional command-and-control regulation, but to incrementally experiment with a variety of
instruments and combinations thereof. Governments should avoid the tendency to treat various
policy instruments as alternatives to one another rather than as potentially complimentary
mechanisms. These may include improved regulation, tradable permits, discharge fees and voluntary
programmes. The process of incremental experimentation with regulatory alternatives should be
paralleled by timely and comprehensive evaluation of effectiveness, efficiency, and their relationship
with other components of the broader system. This is the philosophy underpinning the development
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of National Programmes of Action as required by the 1995 Global Programme of Action for the
Protection of the Marine Environment from Land-based Activities (GPA).
© 2006 Elsevier Ltd. All rights reserved.

1. The state of coastal and marine environments is a terrestrial issue

The ecological integrity of coastal and near-shore environments is at the mercy of social,
business, institutional and regulatory norms that dictate human behaviour—not just at
sea, but on land. Indeed, the state of coastal lagoons, estuaries, harbours, semi-enclosed
seas, and even the open ocean, is a mirror of anthropogenic activities on land that: alter or
destroy habitat; pollute groundwater, creeks and rivers that drain into the sea; and fill the
atmosphere with particulates that settle on the sea. Land-based activities may destroy
critical habitats and fill rivers and estuaries with excessive levels of mud and silt. Factories,
hospitals, farms and densely populated urban centres all contribute to the nutrient and
pollutant loading of rivers and near-shore waters, which can, inter alia, result in harmful
algal blooms, contaminated seafood products, reduced fish stocks, unsafe swimming
conditions and unpleasant odours.

The absorptive capacity of the oceans is not without limits and land-based sources of
pollution cannot be permitted to continue or increase indefinitely. Both present and future
generations have limits of acceptable change that must not be crossed. Healthy coastal and
oceanic systems provide cultural backdrops, renewable food supplies, tourism opportu-
nities, transportation highways, biotechnology supermarkets, and many more social and
economic benefits. It is imperative that these systems be protected through timely and
effective intervention from governments, adequately supported by industry and civil
society under the auspices of multidisciplinary and cross-sectoral approaches.

The importance of governments taking the lead in action to address land-based sources
of marine pollution and habitat destruction was again' emphasised at the World Summit
on Sustainable Development (WSSD) in Johannesburg, South Africa, in September 2002.
Specifically, the WSSD Plan of Implementation® called for action to advance the
implementation of the Global Programme of Action for the Protection of the Marine
Environment from Land-based Activities® with a specific focus on municipal wastewater,
the physical alteration and destruction of habitat, and nutrients during the period
2002-2006 [1].

'The duty of States to preserve and protect the marine environment has been reflected and elaborated upon in
numerous global conventions and regional instruments. In 1982, the United Nations Environment Programme
(UNEP) took the initiative to develop advice to governments on addressing impacts on the marine environment
from land-based activities. This resulted in the preparation of the Montreal Guidelines for the Protection of the
Marine Environment Against Pollution from Land-based Sources in 1985. The duty of states to protect the
marine environment from land-based sources was placed squarely in the context of sustainable development by
the United Nations Conference on Environment and Development in 1992.

2Report of the World Summit on Sustainable Development, Johannesburg, South Africa, 26 August—4
September 2002, A/CONF.199/20*; see Paragraph 33 of the WSSD Plan of Implementation at www.un.org/esa/
sustdev.

3In November 1995, the international community initiated the Global Programme of Action for the Protection
of the Marine Environment from Land-based Activities. This initiative recognised the need for timely and
effective intervention, and that the impact of land-based activities on the marine environment was a local, national
and regional problem with global ramifications.
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Adopted by the international community in 1995 and reviewed in 2001, the GPA aims to
facilitate “‘the realisation of the duty of States to preserve and protect the marine
environment. It is designed to assist States in taking actions”. The GPA is a framework for
action, not a legally binding prescriptive list of actions—i.e., it is not a list of do’s and
don’ts for governments to comply with. The GPA spells out a generic framework that
invites governments to assess their respective problems, identify priorities for action,
develop strategies and monitor implementation. These actions incorporated in an iterative
process constitute a National Programme of Action for the Protection of the Marine
Environment from Land-based Activities.

As a framework for action, the GPA resists the temptation to articulate detailed or even
generic strategies for universal application, nor does it provide detailed guidance on
jurisdictionally appropriate policy combinations and permutations. The absence of
globally applicable normative guidance stems from the complex reality that the level and
type of pollutants entering the marine environment from land-based activities is a function,
not only of the extent of industrial development, urbanisation and consumerism, but of the
combined policies adopted by governments, industry and civil society. A tangled web of
cause-and-effect links multiple stakeholders in such a way that it is extremely difficult, if
not impossible, to predict the effect that any one institution, policy, regulation or initiative
enacted by any one of the actors will have on the other actors.

Acknowledging the complexity, interdependence and relative efficiency of what can be
termed “‘action strategies” to protect the marine environment from land-based activities,
this paper reviews the strengths and weaknesses of regulatory and non-regulatory options
available to governments to manage the destructive and polluting activities of their
citizens. It considers the challenge of mixing these options into a strategic “‘cocktail’” of
instruments that best suite respective natural, cultural, constitutional and economic
scenarios.

2. What tools are available to protect the seas?

Doern and Phidd [2] group government policy tools into five broad categories, namely
public enterprise, expenditure, regulation, exhortation and inaction. Similarly, Vedung [3]
identifies three categories of instruments: coercion, expenditure, and persuasion,
corresponding roughly with Doern and Phidd’s regulation, expenditure and exhortation.
Robinson [4] suggests four alternative categories of initiative to properly address pollution:
information-based strategies, economic instruments, modified self-organisation, and
innovative law and enforcement approaches. Harrison [5], however, suggests that the
majority of environmental policy reforms in recent years fall into the categories of
regulation, exhortation and government inaction.

Attempts to categorise government policy tools, are helpful to a point; nevertheless, the
divisions are somewhat arbitrary given the multidimensional nature of policy instruments.
Where one ends and the other begins can be difficult to define. Exhortation, for example, is
a very broad category that ranges from industry self-regulation supported by regulatory
backstops (at the regulatory end of the spectrum) to laissez-faire capitalism (at the “do-
nothing” end of the spectrum). In practice, a continuum with varying degrees or shades of
exhortatory grey may be complemented (or obstructed) by more coercive policy tools.

A necessary assumption for governments to shift from a strictly coercive paradigm to
more exhortatory measures is that private sector firms and consumers can be influenced in
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their behaviour without taking from them the freedom to make their own decision, or
requiring the state to have detailed information on what they are all doing [6]. More
exhortatory approaches can be applied where no formal statutory or regulatory
requirements directly influence behaviour. Of course, these can be underpinned by explicit
threats of regulation that indirectly affect behaviour, but they can also rely exclusively on
market, moral or intellectual appeals [5].

2.1. Regulation (coercion)

Starting in the 1970s, governments in most developed countries responded to public
concerns by introducing regulations designed to prohibit or restrict environmentally
harmful activities. Politically visible, these tended to follow the US model of “‘command-
and-control” regulation where certain behaviour is prescribed and regulatory agencies
monitor and police compliance with legal standards. However, by the late 1970s, it became
evident that some regulatory agencies had adopted an adversarial stance towards industry,
engendering a counterproductive regulatory resistance [7]. Coercive command-and-control
regulation was criticised as economically inefficient, adversarial and administratively
cumbersome [8]. Results were not as policy makers intended, with many of the promised
environmental benefits not delivered.

2.1.1. Inherent weaknesses of coercion

Command-and-control systems for managing habitat modification and pollution of
coastal and marine environments have a number of inherent weaknesses. Firstly,
compliance is normally expensive for the target industry, which is why command-and-
control systems often result in pollution shift, not reduction. Industry is by definition
ingenious and when forced to reduce pollutant loads, will—in the absence of economic
benefit—identify alternative locations, mediums or systems to discard waste, rather than
reduce waste.

Another inherent weakness is that the cost to an enterprise of compliance is distorted by
size. In proportion to total costs, end-of-pipe solutions are more costly to small industry.
The same challenge applies to government. Monitoring and policing industrial discharges,
for example, to complex river networks and coastal estuaries from small factories can be
excessively difficult. The installation of automatic measuring devices or the employment of
large numbers of inspectors is expensive [9].* Even at major facilities, where the idea of
controlling major pollutants is conceptually simple, refining the system procedurally,
adding new substances for control, and extending the controls over facilities not originally
caught in the legislation, can result in voluminous and complex laws.

Command-and control systems also assume the existence of an omniscient, omnipresent
regulatory authority. However, even in totalitarian systems of governance, this assumption
has never held water. Further, under a strict command-and-control system there is little or
no financial incentive for industry to do better than the law requires. Similarly, there is
little incentive to develop and experiment with new technology, equipment or management
systems that might lead to even greater improvements in environmental performance.

“For details, see Farrier [9] “In Search of the Real Criminal Law” in T. Bonyhady (Ed.), Environmental
Protection and Legal Change, Federation Press, Sydney, p. 88-92.
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Viewed cynically, regulatory complexity and inadequate enforcement are wins for
governments with limited resources. The government can appease conservationists with the
impression that, via the existence of the legislation and inspectors, it is working hard to
prevent profiteering from damage to coastal and marine environments. Simultaneously,
polluters remain onside because inspectors face a legal regime that is practically
unenforceable or moves toward and beyond the point of “feasibility’’, making regulators
reluctant to act [10].> The outcome is a regulatory paradox [l1]°—over-regulation
produces under-regulation—producing an illogical mosaic of severe controls in some areas
and none in others.

Last, but in no way the least, a major weakness of coercive command-and-control
systems for reducing marine pollution is that constitutional frameworks often produce
implementation deficits as federal, provincial and local government authorities negotiate
and compromise pollution controls [12].”

Significant movement towards more flexible and cost-effective forms of regulation have
succeeded in avoiding the worst excesses of high prescriptive regulations. Indeed, it would
be wrong to regard command-and-control approaches as superseded and in fact they
remain the foundation of many pollution control systems. The “implementation deficit”—
the failure of the first round of command and control laws to achieve all that they set out
to do—is therefore of continuing relevance [4].

2.2. Exhortation

2.2.1. The shift towards de-regulation and using the free market

From the late 1970s onwards, neo-liberal critics of the regulatory state focused on the
shortcomings of traditional government regulation as a basis for arguing the case for its
replacement by market or property-rights approaches [13]. Accordingly, free market
environmentalism, providing an alternative to the command-and-control model, increased
converts considerably. 1991 in particular, was a “bumper year for free market environ-
mentalist texts’ [14].

To free market environmentalists, environmental externalities such as coastal and
marine pollution arise not from the operation of “market forces” or self-interested
behaviour for short-term gain, but rather from the absence of well-defined and enforceable
property rights in respect of common environmental assets. That is, the reason there are
polluted beaches and oceans is because there are no private property rights in, and hence
no markets for, unpolluted beaches and oceans [14]. Under this school of thought, as

5J. M. Mendeloff (1988) The Dilemma of Toxic Substance Regulation: How Over regulation Causes Under
regulation at OSHA: 1 April 1 1986—31 March 1987, cited in C. Sunstein (1990), “The Paradoxes of Regulation”
67 University of Chicago Law Review, p. 408-27.

Sunstein op cir identifies a number of self-defeating regulatory strategies or “regulatory paradoxes”, produced
by government failure to understand how the relevant actors, namely administrators and regulated entities, will
adapt to regulatory programs. Self-defeating regulatory strategies are defined as follows: “Any statute that fails to
produce a net benefit to society can be described as self-defeating if its purpose is described as the improvement of
the world. But if the statute’s purpose is to benefit a particular group or segment of society, and that purpose is
achieved, then the statute is not self-defeating at all.”

’See Downing [12] “Cross-National Comparison in Environmental Protection: Introduction to the Issues™ 11
Policy Studies Journal 39-43, abstracted in D. Chappell and R.D. Moore, (1998) The Use of Criminal Penalties for
Pollution of the Environment: A Select and Annotated Bibliography of the Literature, Studies in Regulation and
Compliance, Department of Justice, Canada, 1998.
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Ackroyd and Hide [15] argued, capitalism is naturally a conserver of resources and an
enemy of waste, but private property rights lic at the heart of the free enterprise system.

But is there any reason to believe environmental outcomes would be any better should
free market and property-rights approaches be adopted? “In many cases, the market itself
produces harmful or even disastrous results, measured in terms of efficiency or justice”
[11]. Indeed, the private property approach is effectively impossible with regard to bays,
seas and oceans. These are purely public goods and it is impossible to target particular
consumers and exclude others. It follows that an unrestrained free market environmen-
talist approach has limited capacity to address many forms of pollution, including that
occurring far inland, as pollutants almost always drain into groundwater systems,
waterways, bays and the ocean.

Within the free market environmentalist school however, there is a moderate “public
choice’ school that recognises that environmental taxes and government regulation have a
role in counter balancing the shortcomings of a purely free-market approach. This school
of thought recognises that there will be instances when the transaction costs (i.e., the costs
of establishing, assigning, trading and enforcing the new property rights) are too high to
warrant the privatisation option.

The more moderate “public choice” free market environmentalists propose dealing with
environmental externalities through a hierarchy of preferred actions, the first being the
preferred option with each subsequent option reducing in preference. According to Moran
[16] these are:

allocate property rights;

regulate by granting tradable rights;

adjust or establish taxation levels to reduce the output of the externality;
specify standards or particular technologies to reduce the externality; and
impose an outright ban [16].

The general objective of this more moderate approach to free market environmentalism
is ““to integrate more environmental goods with the market economy, rely on government
intervention only when the transaction costs are extreme and then make the most use of
market forces when designing intervention mechanisms” [17].

In reference to the ongoing debate of regulate versus deregulate, Gunningham and
Grabosky [13] state:

In our view, the challenge for regulatory strategy is to transcend this ideological
divide by finding ways to overcome the inefficiencies of traditional regulation on the
one hand, and the pitfalls of deregulation on the other. That is, to move beyond the
market-state dichotomy to devise better ways of achieving environmental protection
at an acceptable economic and social cost. This will involve the design of a ‘third
phase’ of regulation: one which still involves government intervention, but selectively
and in combination with a range of market and non-market solutions, and of public
and private orderings [13].

As long ago as 1992, Ayres and Braithwaite [18] proposed ‘“‘responsive regulation™ as a
means of bridging the divide between deregulatory and regulatory rhetoric. Two examples
of responsive regulation are “‘enforced self-regulation™ (traditional targets of regulation,
e.g., the manufacturing sector, develop their own compliance programme subject to
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approval by the regulator) and “regulatory republicanism” (an enlightened private sector
and informed public contribute, through deliberation and participation, to the regulatory
process).

The relative emphasis to place on alternative policy instruments is, without question, a
controversial matter reflecting political and value judgements [4]. The way a government
views the world and its interrelation dynamics will obviously influence the final policy
agenda.

2.2.2. Tradable pollution permits

Second on the “public choice™ free market environmentalism hierarchy, after allocating
property rights, is granting tradable rights. Tradable pollution permits determine the level
of pollution within a specific area (e.g., a catchment basin or semi-enclosed sea) by the
allocation of permissions or licences to pollute. Pollution without the required number of
permits is then illegal. Once the initial challenge of fairly and justly distributing the permits
is completed, either by grants or auctioning, the permits are then tradable. Firms then have
a financial incentive to cut emissions, as they can sell permits and partially recover
investments in new technology and/or management practices. Although limited use has
been made of tradable permits for controlling water pollution, they have a significant
advantage over pollution taxes or charges. Permit systems enable the regulator to control
the number of permits, and therefore the quantity and type of pollution entering coastal
and marine environments, essentially placing a ceiling on pollution.

A disadvantage of tradable permits is that they allow very high discharges in some areas,
compensated by very low emissions elsewhere. This may not be at all desirable in
particularly sensitive areas such as seagrass meadows or coral reefs. Backstop regulations
may be required to set maximum discharge rates in certain locations. Another problem
associated with tradable permits is the possibility that some permit holders will hoard their
permits rather than trade them. This can lead to newcomers being locked out of an
industry because they cannot purchase discharge permits.

Theoretically, the principle of tradable pollution permits need not be limited to industry
schemes. A major source of coastal and marine pollution is sewage for which municipal or
provincial government authorities most frequently provide service. Inter-jurisdictional
agreement on measurable pollution quotas or ceilings—e.g., Wastewater Emission Targets
(WET), could potentially allow for WET permit trading, either between municipalities
within a single province or nation States, or even between nation States adjoining a
common water body, such as a semi-enclosed sea. The present absence of diplomatically
agreed pollution ceilings or trading schemes encourages the disposal of untreated
municipal wastewater into the sea, a global common. There is no direct economic incentive
(there are many indirect incentives) to reduce or treat municipal waste because the oceans
are a free dumping ground. Establishing intergovernmental trading schemes could reverse
the current scenario by offsetting the high cost of wastewater treatment. Municipalities,
provinces or nation States that commit resources to treat wastewater, and produce a
surplus against their respective WET, could trade this surplus, thus realising a return on
their public investment.

2.2.3. Taxes and charges
The use of market-based instruments such as subsidies, charges, taxes and deposit
refund schemes to change pricing structures requires the government to play an active role.
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The government must set the appropriate level of financial incentive or disincentive to
produce more environmentally desirable outcomes.

There are two principle types of pollution charges or taxes. They are effluent charges and
input charges. Effluent charges, either effluent-concentration based or effluent-load based,
require that each firm’s waste be constantly measured. In theory, firms are taxed in direct
proportion to the damage they do to the natural environment. Unfortunately, effluent
charges frequently operate at rates too low to provide an incentive for improved
environmental behaviour. Input charges are more appropriate where waste discharges are
widely dispersed and directly monitoring emissions is extremely difficult—e.g., run-off
from farms containing high concentrations of fertilisers. In these cases, the tax is applied at
the point of input to the system, such as the point of sale of the fertilisers to the farmer.

Similar to 1970s command-and-control regulation, the concept of putting a price on
pollution has yet to live up to the promises of its proponents and phenomena such as
eutrophication and toxic red-tides exacerbated by excessive nutrient loads continue to
threaten coastal environments [19].

2.2.4. Turning the market in favour of the environment

The general objective of the exhortatory measures discussed in this section is to turn the
market in favour of protecting coastal and marine environments. In this context, changing
the legal context in which firms or municipalities operate can also stimulate the attention
given to the firm’s or the municipality’s environmental footprint. For example, extending a
firm’s liability for environmental damage and giving individual citizens or pressure groups
standing in the courts will influence insurance costs and provisions, thus providing an
incentive for improved environmental performance.

Government expenditure can also turn the market in favour of protecting coastal and
marine environments. Governments are both consumers and suppliers and thus have
considerable capacity to influence the environmental performance of their clients or their
suppliers [6,20]. Governments can also give subsidies or grants to the private sector or
individual citizens to support or encourage environmentally preferred activities—e.g.,
recycling or coastal habitat maintenance. Subsidies provide positive incentives. Placing a
tax on damaging activities such as waste emissions or habitat alteration creates a
disincentive to pollute or alter habitat unnecessarily. Of course, each instrument can be
applied in varying degrees.

Some non-governmental organisations, however, have expressed concern that increased
flexibility in environmental regulation will lower the overall level of protection, while
others suggest that market mechanisms condone the ‘“‘right to pollute”. A counter
argument to the latter suggestion is that command-and-control standards permit the
polluter to pollute at no cost up to the point where the standard is breached. Market-based
mechanisms on the other hand, such as pollution taxes or auctioned permits, require the
polluter to pay for all pollution. While the elaboration of regulatory standards may offer
greater opportunity for symbolic politics, they tend to hide the real costs of pollution
control [6].

2.3. Doing nothing: government as a silent partner

Finally, governments may opt to do nothing and allow other influential stakeholders to
take the lead in influencing behaviour concerning coastal and marine protection. However,
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rarely does the do-nothing option mean that the government actually does nothing.
Rather, the government may facilitate and support stakeholders while maintaining a low
profile in the final outcome. Similarly, the government may advise an industry sector that it
expects all firms within that sector to comply with a voluntary code. The threat of punitive
measures will ensure that such expectations carry considerable influence.

2.3.1. Voluntary self-requlation agreements

Rejecting the inevitability of the tragedy of the commons and thus the need to regulate
ad-infinitum, but not being willing to leave the market entirely to its own devices, some
governments have embraced voluntary alternatives to regulation. At the beginning of the
new century, “‘cooperation” and “partnership” are gradually replacing the traditional
“command-and-control” approach to environmental policy [5]. It may be noted that the
non-binding nature of the GPA is indicative of this approach at the multilateral level.

Representing the interplay between the spectrums of coercion, exhortation, and doing
nothing, voluntary self-regulation agreements embody a government’s willingness to allow
industry to regulate its own behaviour. They can take the form of a non-binding
“gentlemen’s agreement” or an entrenched legally binding contract.

The various forms of environmental self-regulation can be distinguished by the degree of
government involvement. Buckley [21] identifies three main forms, namely: complete self-
regulation, binding codes of practice, and regulated performance goals. Similarly, Rees [22]
identifies three forms: voluntary self-regulation independent of direct government
involvement; mandated full self-regulation where the private regulatory programme is
sanctioned and monitored by the government; and mandated partial self-regulation where
either rulemaking or enforcement is privatised, but not both.

2.3.2. Advantages of self-regulation agreements

An advantage of self-regulation agreements is that they make the most of industry
expertise with respect to what can be accomplished and how. The rationale is that industry,
not government, can incorporate better solutions to environmental problems [5]. This is
particularly so with regard to pollution prevention, as government regulators, who may
not be industry-wise, must rely on industry’s knowledge of what goes on inside its facilities
in order to develop appropriate and feasible solutions to pollution problems [23]. This
issue is especially relevant when multi-nationals develop new industries in developing
countries.

Proponents of self-regulation list benefits such as speed, flexibility, sensitivity to market
circumstances and lower costs. Self-regulation also reflects the concept of legal pluralism,
in that the more flexible approach takes seriously the differences among institutions in
society and their respective potential (capacity) for self-regulation. However, the
effectiveness of self-regulation can vary enormously among industries due to a number
of variables. These include, inter alia, the social and economic context and the institutional
design of the self-regulation programme.

Gunningham and Rees [24] identify two conditions for successful self-regulation. These
are a strong natural coincidence between public and private interest in establishing self-
regulation, and the existence of one or more external pressures sufficient to create such a
coincidence of interest. External pressures may include, inter alia, the threat of direct
government intervention, broader concerns to maintain credibility and legitimacy, and the
market itself.
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While a particularly “green” subset of an industry sector may have incentives for
entering a voluntary agreement, heterogeneity within the sector and the perceived
absorptive capacity of the coastal environments in which the sector may be operating will
almost always ensure that other sub-sets have incentives not to join the voluntary
initiative. Similarly, the temptation to ‘“free ride”—i.e., to obtain the benefits of the
agreement without changing behaviour, may be too great for some companies.
Consequently, voluntary agreements have more chance of success if they are contained
within a single area or type of coastal habitat—e.g., a single harbour, coastal lagoon or
stretch of sandy beach; if there is a relatively small number of partners or a stable, well-
organised trade/industry association able to negotiate on behalf of its members; and if
compliance costs are evenly distributed across the sector.

In addition to limiting pollution and habitat destruction, voluntary self-regulation
agreements may serve to improve relations between specific firms or industry sectors and
the government. This can help to engender a spirit of shared responsibility by industry.

For industry, the appeal of voluntary agreements may lie more in obtaining positive
publicity than in avoiding the threat of regulation. This is particularly so in eco-labelling
schemes that help companies increase their market share among environmentally aware
consumers.

2.3.3. Disadvantages of voluntary self-regulation

Objections to voluntary self-regulation agreements include suggestions that they are a
delaying tactic, a smokescreen, toothless, a symbolic sham, inherently feeble or ineffective
[21,24]. Accordingly, some suggest that the onus is on industry to show that self-regulation
works, and that self-regulation must incorporate some mechanism to prevent poor
performance continuing if incentives for participation and compliance prove insufficient
[21].

In this context, voluntary programmes and regulatory programmes may enhance each
other. Indeed, the paradox of a voluntary approach is that a coercive government is often a
necessary prerequisite for cooperation [25,26].8 However, voluntary programmes and
regulation may not always be complementary. For example, Harrison [5] suggests that ‘it
is conceivable that a voluntary programme could undermine the effectiveness of regulation
if a court excuses non-compliance on the grounds that adherence to a voluntary code
constitutes ‘due diligence’ [5].”

Another criticism of voluntary self-regulation is that government limits itself, and thus
the protection of fragile coastal and marine environments, if it pursues only those measures
to which industry consents. Industry is free to simply withdraw should compliance
requirements be perceived as too onerous. Similarly, Rennings et al. [27] argue “once the
government commits itself to a corporatist style of environmental policy, the other
negotiating partner is granted a potential to delay and water down goals that should not be
underestimated [27].” Perhaps still more worrisome is that ““The very conditions that foster
the evolution of cooperation are also the conditions that promote the evolution of capture
and indeed corruption” [18]. This is particularly so when not only the sow is negotiated in
the voluntary agreement, but the also the what. When the goals of coastal protection are

8Glachant [25] “The setting of voluntary agreements between industry and government: Bargaining and
efficiency”, Business Strategy and the Environment 3 (2) 43-9; see also Gibson [26] “Conclusion” in R.B. Gibson
(ed.), Voluntary Initiatives: The New Politics of Corporate Greening (Peterborough, ON: Broadview), p. 244.
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negotiable—e.g., percentage reductions in discharges to a particular estuary in a marginal
electorate, strategic behaviour on the part of industry and ‘capture’ by industry are serious
threats.

Finally, Andrews [28] has cautioned that while voluntary approaches enjoyed resurgence
in the 1990s, they in fact represent the dominant approach throughout history, but their
failure led to the need for command-and-control regulation.

3. Business constraints and going green

The effectiveness of coercive, exhortatory and voluntary self-regulation measures to
protect coastal and marine habitats cannot be adequately assessed without incorporating
the perspective of the private sector and considering the constraints, irrespective of their
cause, under which business/industry operates.

In addition to market forces, a number of other factors affect industry behaviour.
Companies must respond to pressure from government, the consumer, the broader
community, investors, retailers and suppliers, and the financial community [20].
A company must also consider risks to its reputation, political networks, employees and
customers, operations, partner or parent companies and financial viability [29].
Furthermore, like government, industry is not omniscient and suffers from chronic
ignorance concerning contemporary debate over coastal and marine issues. For example,
the concept of “sustainable development” as Holliday, Schmidheiny and Watts [30] argued
is still largely unknown among most business around the world. Levels of ignorance are
directly relevant to the impact of land-based activities on the marine environment,
especially when the marine environment is many hundreds of kilometres from where the
company conducts business.

Why then do companies “go green” or in the context of marine protection, “blue’?
A simplistic response is that business is ultimately interested in profit and if “‘going green”
is good for the bottom line, green it will be. However, a closer look establishes that the
rationale for green initiatives for small companies may be entirely different than for large
multi-nationals. The reasons will also differ from sector to sector and between coastal
areas with differing aesthetic, ecological or cultural values. Companies may go green to
conform to legal obligations, or because they realise that environmental probity is good for
profitability. They may also go green to avoid social criticism, or for a combination of all
of the above [31].

Sadgrove [31] has identified four corporate management phases of “going green”. First
was ‘‘ignorance’”, a phase lasting until the mid-1980s. “Immaturity”” followed,
characterised by corporate anxiety and even panic. By the mid-1990s, many companies
were moving into the ‘“‘reaction” phase. Surprised to find markets had not changed as
much as feared, and regulators were less harsh than predicted, companies became reluctant
to spend money on non-essentials, often either ignoring the environment or paying it lip
service. The final phase is maturity, with companies reaching this phase having successfully
internalised good environmental practice.

Similarly, Winsemius and Guntram [32] suggest there are four phases of corporate
environmental policy: reactive (a defensive approach to government regulation); receptive
(solutions to environmental problems are prepared to meet the criteria set by government
in the most efficient manner); constructive (companies move beyond the boundaries of
their current business to find more fundamental answers to environmental questions); and
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proactive (companies internalise the environmental challenge as an element of quality
management).

Reflecting the phases of ““‘going green’, companies can be grouped into four broad
compliance categories: punished; laggard; conformer; and leader [31]. Companies
frequently move from one category to another for a variety of reasons—e.g., changes in
corporate leadership or shareholder expectations. Unfortunately, the mobility of
companies between compliance categories means that governments can rarely be confident
in to which classification a company falls, or whether companies will act rationally,
irrationally, or incompetently in response to coercive or exhortatory instruments.

4. Mixing policies to control marine pollution

After reviewing the broad range of tools available to governments to control pollution
and habitat destruction, and the interests of business in ““going green”, it would appear
obvious that in the majority of circumstances, the “use of multiple rather than single policy
instruments, and a broader range of regulatory actors, will produce better regulation’ [33].
However, despite expressions of support’ for a new approach to regulation that involves
a broader range of instruments and parties, little attempt has been made to operationalise
it [34].

Why are governments reluctant to experiment with new cocktails of policy intervention?
The answer may lie in the absence of visible instruction and/or leadership. Rarely have
criteria for choosing between different instruments been made explicit and applied
rigorously and even less attention has been paid to identifying criteria for choosing
between different combinations of instruments and institutions [13,35]. The existence of
such criteria in the context of coastal and marine protection is unknown to the authors.

Though an infinite number of strategic combinations may exist for slowing down,
halting or ideally reversing coastal and marine pollution, they are of course subject to
political and economic constraints. Replacing initial command-and-control laws with the
best combination of legal, educative, economic and policy approaches is indeed a difficult
task and one that must be tailored to the circumstances of particular governments,
cultures, economies and coastal/marine ecosystems.

The prevailing regulatory culture of different jurisdictions and/or institutions will also
influence regulatory outcomes and a major reorganisation/reshaping of institutional and
jurisdictional paradigms may be needed in some instances [36]. Further, an analysis of the
choice of instrument, or combinations thereof, and the responsible institutions must also
consider the political reality that the respective actors may have motives other than the
public interest and that even well-intentioned actors must make choices in the face of
political, institutional or economic constraints. The most appropriate “institutional and
policy cocktail” to address marine pollution and habitat destruction will therefore be
context-specific [37].

Notwithstanding the context-specific nature of policy cocktails, it is possible to identify
globally relevant features and principles. With a particular emphasis on developing

°See for example Agenda 21: Programme of Action for Sustainable Development, Section 1 Chapter 8 (B)
Providing an Effective Legal and Regulatory Framework (1992) United Nations Conference on Environment and
Development, UNCED, Geneva, p. 55.
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countries, Afsah et al. [38] suggest that appropriate policy mixes should incorporate five
key features. These are:

® [nformation intensity (reliable data, integrated information systems and the capacity to
set priorities which reflect comparative benefits and costs).

® Orchestration, not dictation (taking into account indirect influences on polluters and
using high-leverage non-regulatory programmes).

o Community control (strengthening central regulatory agencies should not empower them
to impose uniform standards on heterogeneous communities).

o Structured learning (rather than pre-committing to broad-based programmes, agencies
should initiate a variety of pilot projects and build larger programmes as lessons are
absorbed).

® Adaptive instruments (regulators should be empowered both to minimise disruption for
investors and to counter environmental degradation by tightening existing regulations).

Similarly, Gunningham and Sinclair [33] suggest that it is possible to build a principal
based framework, based on policy design criteria, for designing environmental regulation
in any given circumstances. They identify five regulatory design principles and stress the
importance of instrument combinations. These are considered below.

4.1. Prefer policy mixes incorporating instrument and institutional combinations

Individual instruments have both strengths and weaknesses, as do government
institutions and public—private operations. No instruments or institutions encapsulate
the required flexibility or resilience needed to successfully address all environmental
problems in all contexts. Accordingly, preference should be given to policy mixes that
incorporate instrument and institutional combinations.

In pursuing this principle, there may be a temptation to adopt a “smorgasbord”, or
worse still, a “kitchen sink” approach to policy design [39]. Not every policy option need
be used, or every conceivable policy combination. There are practical limits to the capacity
of industry to comply with a broad spectrum of quasi-regulatory to regulatory
requirements, as well as limits to the public purse [40]. In any case, not all combinations
are complementary.

4.2. Prefer less interventionist measures

As conscripts generally respond less favourably than volunteers, excessively interven-
tionist measures are unlikely to be as effective as alternative approaches. In addition, such
measures are less likely to be politically palatable in areas suffering economic hardship.
Further compounding the problem, highly interventionist measures usually require
substantial administrative resources for monitoring and policing, and in this way are
considerably inefficient.

Alternatively, low interventionist measures, assuming that they are viable and actually
work, provide greater flexibility of response and greater ownership of solutions. They
generate less resistance, greater speed of decision-making, and they permit market
sensitivity [41].



D. Osborn, A. Datta | Ocean & Coastal Management 49 (2006) 576-596 589
4.3. Escalate up an instrument pyramid to the extent necessary to achieve policy goals

The reference in this regulatory design principle to an instrument pyramid builds upon
the “enforcement pyramid” proposed by Ayres and Braithwaite [18]. Their model implies a
responsive system of sequential instruments—the extreme (i.e., the top in a pyramid
structure) being the most coercive—in which regulators signal to industry their
commitment to escalate up policy measures when lower levels of intervention fail.

Similar to the free market environmentalism hierarchy of preferred action, the sequential
structure reflects industry’s pollution control preference—i.e., coercive command-and-
control or outright bans are located at the top, while less interventionist or more
exhortatory measures are at the base. Because a given instrument may be effective in
influencing the behaviour of some, but not others, regulation needs to be responsive to
variable behaviour patterns. Different firms or industry sectors may therefore find
themselves at varying altitudes of the structure.

The system of sequencing up the regulatory pyramid is dependant on triggers that warn
or highlight to authorities when less interventionist measures have failed. Appropriate
triggers might include: random government inspections; independent auditors; mechan-
isms for industry association reporting; in-house whistle blowers; community oversight;
and compulsory firm reporting [33]. Linked with the concept of triggers is the need for
buffer zones between the point at which a trigger is set off and the level of environmental
harm that is being monitored.

When applying this regulatory design principle it is important to note that escalation up
the pyramid may not always be a gradual transition. Lower and middle levels may be just
as inappropriate or ineffective as the backstop measure at the peak of the pyramid.
Similarly, there may not be a party with the capacity to deliver high levels of coercion at
the top of the pyramid. Filling these gaps is a critical role for government.

Finally, there are two general circumstances when it is inappropriate to adopt an
escalating response up the enforcement pyramid. When there is a serious risk of irreversible
or catastrophic damage, a horizontal rather than a vertical approach is recommended—
i.e., imposing a range of instruments, including a regulatory safety net, simultaneously
rather than sequentially. Additionally, when parties do not have continuing interactions,
or there is only one chance to influence the behaviour in question—e.g., destruction of a
mangrove forest or coral reef, a more interventionist first response may be justified,
particularly if the risk involved is a high one.

4.4. Empower participants that are in the best position to act as surrogate regulators

Government is not the only actor in regulating performance in coastal and marine
environments. Many shortcomings of traditional regulatory approaches can be overcome
by expanding the regulatory toolbox to include additional players. Both commercial third
parties (banks, insurers, consumers, suppliers and environmental consultants) and non-
commercial third parties (non-governmental organisations and community groups) can
assist in taking the weight off government intervention, effectively becoming surrogate
regulators. For example, environmental activists play an important role in educating the
community, providing information to regulators and the regulated, fulfilling a watchdog
role, acting as private enforcers, seeking compensation or preventing harm, and reforming
the law.
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Exactly how governments utilise third parties as surrogate regulators will reflect the
political culture and the government’s confidence in their respective “systems’’. There is no
“one-size-fits-all” formula for third party involvement. Broadly speaking, however,
government can facilitate the participation of public interest groups in the regulatory
process by directly subsidising them, providing financial incentives, providing greater
access to information, giving them the right to bring an action before a court (standing),
and nurturing constructive engagement with business.

Government policymakers frequently ignore the role of commercial third parties as
surrogate regulators. Institutional investors, financial and insurance institutions can all
require improved environmental performance from industry. For example, the insurance
sector, if provided with adequate information concerning a company’s performance,
can become a surrogate regulator. Companies with an unfavourable record of
environmental compliance will find it increasingly difficult and expensive to get insured
[42]. Similarly, governments might target the use of banks and other financial institutions
as surrogate regulators by increasing lender liability for a range of environmentally
destructive behaviours, such as contamination or siltation of shellfish habitat and fish
nurseries.

As a facilitator of second and third party participation, government initiatives aimed at
the provision of information on coastal and marine resources is an obvious starting point.
Indeed, regulatory, economic and policy means of controlling habitat destruction
and pollution are ultimately only as effective as the public wants them to be, and the
degree to which information is available and understood is a major influence on public
opinion [4].

4.5. Maximise opportunities for win—win outcomes

Ideally, in the pursuit of sustainable development, government intervention should aim
for win—win scenarios—i.e., higher levels of environmental performance while maintaining
or improving productivity levels. A key challenge therefore is to maintain a statutory
baseline with gradual increasing standards, while rewarding enterprises for going “‘beyond
compliance™ [33].

Proponents of going ‘“beyond compliance” argue that such posturing improves
efficiency and quality, enhances corporate image, positions industry to realise new
environment-related market opportunities in both goods and services, fosters greater
consumer acceptance of company and products, and in an increasingly litigious
society, reduces potential legal liability while increasing the court’s expectations of
competitors.

Frequently the market cannot be relied upon to deliver win—win outcomes without a
little assistance, or nudging. From the perspective of an individual firm the economic
benefits of investing in environmental protection are not always obvious, as often such
benefits are tenuous or non-existent (this is particularly relevant to commons, such as
beaches and estuaries, where property rights do not exist). In such instances, the costs
of implementing environmental protection measures are far greater than the savings or
public perception generated by improved economic performance [43]. Government
regulation or financial inducements may be needed to nudge firms at the margin towards
reordering corporate priorities in order to reap the benefits of improved environmental
performance.
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5. Serving the right cocktail on the right occasions

Not all cocktails are good cocktails. Institutional/policy combinations and permutations
may be inherently complementary, neutralising, redundant, inherently counterproductive,
antagonistic, or they may be dysfunctional purely as a result of the context in which they
are applied [33,44]. Different target sectors and coastal populations may have different
motives in responding to the same policy instrument.

A key to avoiding ineffective or counterproductive cocktails is to shake, not stir.
Pollution control instruments that are super-imposed on each other are more likely
to be incompatible and dysfunctional than sequential instruments designed to shake
industry into or out of certain behaviour. For example, a command-and-
control instrument super-imposed on an economic instrument may compromise the
economic instrument by limiting the choices available to firms to make decisions specific to
their respective circumstances. Artificially restricting free market choices with command-
and-control instruments is likely to undermine the basic rationale for the economic
instrument.

Gunningham and Sinclair [33] suggest that the instruments should be matched with:

e particular environmental problems;
e the party or parties most capable of implementing them; and
® other compatible instruments [33].

An important component of appropriately allocating policy instruments and associated
institutional responsibility is engaging industry itself. Empirical evidence from Australian
environment agencies suggests education and persuasion have more important func-
tions than law enforcement. The threat of prosecution or licence suspension was “‘viewed
as an adversarial breakdown indicative of failure by the regulatory agency” [45].
Therefore, Farrier [9] argued that emphasis should be on “commitment” rather than
“control”.

The distant threat of prosecution can ensure that those subject to regulations enter into
realistic negotiations and compromises, and that they comply with any subsequent
agreements. However, the threat of prosecution is not the only way to encourage
cooperation with the policy cocktail. The bargaining process, for example, could be
opened to public scrutiny. Similarly, a system of prepayments or environmental
bonds could be introduced such that the bond would be forfeited when agreements are
breached, thus avoiding the need to take legal proceedings to obtain ex post facto penalties.
It follows that because different industry structures will respond differently to degrees and
forms of regulation and sequencing, policy cocktails should be responsive to industry
structure.

5.1. Achieving integration

In addition to appropriately mixing pollution control and habitat protection
instruments to produce a policy cocktail that protects the marine environment from
land-based activities, it is important to integrate the policy cocktail with elements of the
broader policy environment—i.e., cocktails are not meant to be consumed in isolation. An
integrated “‘cocktail party” approach recognises that ethical, information, economic,
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moral, administrative, and enforcement factors all affect behaviour, as well as the law
[46]."° It recognises that negotiation, bargaining and compromise are inherent in pollution
control and habitat protection generally [47-51]. It also recognises that the success or
failure of policy alternatives is influenced by the systemic synergies or limitations,
respectively, of legislative and administrative construct.

An integrated approach also considers the effect of “institutional”!" processes of societal
organisation on the policy cocktail, such as: the clarity of rules; the ability of affected
persons to participate to change the rules; monitoring; and conflict resolution mechanisms
[52]. All these factors affect the effectiveness and efficiency of pollution control regimes.

Consistent with the objective of “sustainable development”, policy cocktails aimed at
protecting the marine environment from land-based activities must be integrated with
areas such as planning, energy, transport, agriculture, forestry, tourism, development aid
and taxes. The objective should be “‘seamless regulation” and broad-based economic
incentives that encourage, not diminish, inter-sectoral cooperation.

6. Are we any closer to protecting coastal and marine environments?

Integrated Coastal Management follows the ‘‘sustainable development” view that
economic development and conservation goals are mutually supportive under the right
circumstances [53]. Yet despite the significance of sustainable development in the treatment
of our relationship to the oceans, few—if any—nations currently base their ocean and
coastal zone management laws and policies explicitly and comprehensively around the
principles of sustainable development [54].

In the name of economic development, cities, villages, farms and factories around the
globe continue to poor waste into coastal ecosystems, some of which are stressed to the
point of collapse. In response, government’s knee-jerk reaction is to regulate. This paper
has highlighted, however, that although command-and-control systems have merit, give
the impression that the government is ‘doing something’, and raise expectations
accordingly, they can have only limited success because they seek to control pollution
mechanically, not organically. Permits and licences that encourage end of pipe solutions do
not fundamentally change existing production systems, or deal with the inherent
enforcement limitations. The symptoms of production, not the underlying causes in the
productive processes, are addressed.

Harrison [5] finds irony in a phenomena where the balance of public, and therefore
parliamentary, support for and opposition to regulation is consistent with a shift from
coercive regulation during periods of increased public attention to the environment to
more cooperative programmes when public attention wanes. The result may be that
governments are most inclined to pursue the command-and-control approach when it is
least needed—i.e., when green consumerism is most likely to exert independent pressure on
firms. Alternatively, governments are more inclined to embrace voluntary approaches
when reduced market pressures reduce the likelihood of their success.

19See McDougal [46], who analysed “Law as a Process of Decision™.

e“Institutions™ in this instance, does not refer to government agencies or ministries, but the sets of working
rules used to determine who is eligible to make decisions in some arena, what actions are allowed or constrained,
what aggregation rules will be used, what procedures must be followed, what information must or must not be
provided, and what pay-offs will be assigned to individuals dependent on their actions. See Ostrom [52] Governing
the Commons: The Evolution of Institutions for Collective Action (Cambridge), discussed in D. Robinson, (1998).
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Effective and efficient protection of coastal and marine environments requires far more
than having tough sanctions available to punish the environmental “bad guys”. Most
pollution and habitat destruction is not caused by a small number of criminal stereotypes,
but by “respectable” industries. Further, pollution and habitat destruction is a by-product
of the market, driven by our own consumer lifestyles. Accordingly, pollution and habitat
destruction is something to which everybody is implicated to varying degrees.

The answer to criticism of traditional command-and-control regulation is not to rush
towards a single untested alternative, but to incrementally experiment with a variety of
instruments and combinations thereof. These may include improved regulation, tradable
permits, discharge fees and voluntary programmes. The process of incremental
experimentation with regulatory alternatives should be paralleled by timely and
comprehensive evaluation of effectiveness, efficiency, and their relationship with other
components of the broader system. This is the philosophy underpinning the development
of National Programmes of Action for the Protection of the Marine Environment from
Land-based Activities as required by the GPA.

Varying legal and social frameworks, and the complex linkages between the sources of
coastal and marine degradation, mean that national action must respond to the uniquely
specific circumstances and priorities of each country. Each country must select the
approach that best suits geographic characteristics, constitutional, political, institutional
and regulatory frameworks, best available science and technology, current assessments,
inventories and data. No two national approaches to protecting the marine environment
from land-based activities will have quite the same appearance, scope or focus.

Whilst the components of coastal and marine protection systems may be the same
internationally, the relative weighting of each may vary from country to country.
Robinson [4] concludes, “there can be no international checklist or blueprint for good
pollution control law [4].” This conclusion is supported by the reality that comparative
legal study of pollution control regimes will be worthwhile only if immersed in a broader
and complex analysis of the role of every other policy instrument, legal and non-legal, in
each system. Exclusive attention to any single pollution control instrument is of limited
value, as other factors that effect behaviour will be neglected.

Similarly, governments should avoid the tendency to treat various policy instruments as
alternatives to one another rather than as potentially complimentary mechanisms.
Conventional policy discussion is both shallow, devoting inordinate attention to
instrument choice while ignoring the preconditions for applying any instrument effectively,
and narrow because it continues to focus on the state/industry interaction as the sole
determinant of environmental performance [38].

Finally, policymakers should also avoid adding a new policy instrument to their arsenal
of weapons without giving sufficient thought to how the addition will impact the overall
regulatory strategy. Indeed, pursuing multiple, concurrent approaches can result in the
dissipation of regulatory resources and confusion.

Ayres and Braithwaite [18] conclude:

Good policy analysis is not about choosing between the free market and government
regulation.... If we accept that sound policy analysis is about understanding private
regulation... and how it is interdependent with state regulation, then interesting
possibilities open up to steer the mix of private and public regulation. It is this mix,
the interplay, that works to assist or impede solution of the policy problem [18].
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Today, effort to protect the marine environment from land-based activities is moving in
the right direction. More governments are reviewing the interplay of their pollution control
policies and programmes with the market, industry self-regulation and the capacity of
third parties to act as surrogate regulators. In large part, this is being done with a view to
achieving a more strategic use of limited resources. But progress is much too slow [55]."
When the GPA was adopted in 1995, the 108 governments present at the Washington
Conference committed to develop National Programmes of Action within three years. At
the end of 2003, only a handful of governments have done so. Inspired political leadership
and intense cooperation across all regions and sectors is needed to put both existing and
new policy instruments to work.
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