The United Nations Convention on the Law of the Sea does not ensure
that countless legal instruments and institutions work together to
regulate use of the ocean and its resources. Not quite a “Constitution
for the Oceans,” the regulatory framework’s evolution shows how the
Convention manages legal clauses adopted by independent and poorly
coordinated sectoral and regional institutions.

OCEAN GOVERNANCE: A
FRAGMENTED REGULATORY
FRAMEWORK

he 1982 UN Convention on the Law of the Sea (the Convention,
or UNCLOS) has often been proclaimed as the “constitution for
the oceans.” However, despite many affirmations that UNCLOS
provides the framework for all ocean-related issues, questions
persist about the fragmented nature of oceans governance. Some
states that are not party to the Convention continue to question
the pre-eminence of UNCLOS. The high rate of degradation of the
marine environment, both within and beyond areas of national
jurisdiction, raises questions about efficacy of the Convention —
and indeed international law in general. The myriad instruments
regulating oceans and their resources and the many fora within which oceans issues
are considered also strain the Convention’s proponents’ claim that it is the supreme
and sole “constitution of the oceans.” This chapter considers whether UNCLOS truly
encompasses all ocean regulation; it examines both potential gaps within its framework
and other, potentially competing or complementary norms in the law of the sea.

INSTITUTIONAL SETTING OF OCEAN GOVERNANCE

PRIOR TO THE CONVENTION

The adoption of UNCLOS did not mark the beginning of the law of the sea. Up to
the middle of the twentieth century, much of the law of the sea was to be found
in customary international law, which, under Hugo Grotius’ influence (Grotius
1604), rested on the freedom of the seas. In 1945, the International Law Commis-
sion adopted a set of draft Articles on the Law of the Sea, used by the First and Second
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Conferences on the Law of the Sea in 1958 and 1960 respectively in their delibera-
tions. The First Conference on the Law of the Sea resulted in the adoption of four
Geneva Conventions, namely the Convention on the Territorial Sea and Contiguous
Zone, the Convention on the Continental Shelf, the Convention on the High Seas,
and the Convention on Fishing and the Conservation of the Living Resources of the
High Seas (in Lowe and Talmon 2009). The Second Conference did not result in
the adoption of any treaties.

Despite the First Conference’s success in adopting four treaties, its effects proved
limited when these Conventions failed to garner sufficient support in the form of
ratifications by states. Moreover, the Conventions did not resolve a number of impor-
tant issues, such as the breadth of the territorial sea. Their very partial success
appears evident in that barely twenty years later the UN convened the Third Confer-
ence on the Law of the Sea, which led to the adoption of UNCLOS.

From a governance perspective, the law of the sea prior to the adoption of UNCLOS
was characterized by fragmentation, with multiple actors playing different, poten-

tially conflicting roles. The first among

UNCLOS HAS OFTEN BEEN these is the International Maritime Organ-

PROCLAIMED AS THE ization (the IMO). The IMO is a Special-

“CONSTITUTION FOR THE OCEANS”  ized Agency of the United Nations, estab-
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lished by the IMO Convention in 1948. The
IMO’s mandate relates to shipping, and it has adopted a vast set of treaties and
other supporting measures on a number of issues; these fall into three main catego-
ries. The first concerns treaties and measures related to maritime safety, in partic-
ular the prevention of accidents. The second category relates to the prevention of
marine pollution; the third addresses liability and compensation. Examples of the
first category include the 1972 Convention on the International Regulations for
Preventing Collisions at Sea, the 1974 International Convention for the Safety of
Life at Sea and the 1979 International Convention on Maritime Search and Rescue.
Treaties concerned with pollution include the 1973 International Convention for the
Prevention of Pollution from Ships (modified by the 1978 Protocol) and the 2001
International Convention on the Control of Harmful Anti-Fouling Systems on Ships.
Finally, the liability instruments adopted under the IMO include the 2001 Interna-
tional Convention on Civil Liability for Bunker Oil Pollution Damage and the 1996
International Convention on Liability and Compensation for Damage in Connection
with the Carriage of Hazardous and Noxious Substances by Sea (all cited in Lowe
and Talmon 2009).

While the IMO has a comprehensive set of treaties and regulations, its mandate is
limited to maritime safety and pollution; it is not in a position to regulate all aspects
of the marine environment. Fisheries regulation, protection of seabed from destruc-
tive practices and even the regulation of pollution from land-based sources — the
single largest source of marine pollution — remain outside the purview of IMO.

Fisheries come under the mandate of the Food and Agricultural Organization (the
FAO), another Specialized Agency of the United Nations, founded in 1945. The FAO’s
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stated mission is to achieve food security; core activities under its purview therefore
include fisheries and aquaculture. The FAO has helped develop policy instruments
on fishing, both binding and non-binding. These include the 1993 FAO Agreement
to Promote Compliance with International Conservation and Management Measures
by Fishing Vessels on the High Seas and the 1995 FAO Code of Conduct for Respon-
sible Fisheries. To promote implementation of the Code of Conduct, the FAO has also
developed Plans of Action on seabirds, sharks, management of fishing capacity, and
illegal, unreported and unregulated (IUU) fishing (in Lowe and Talmon 2009).

As with the IMO, the FAO’s mandate is limited. Thus while the FAO has adopted
a wide range of fisheries measures, it lacks the competence to provide for marine
environment protection in general. In addition to the FAO and IMO, a number of
other international organizations and fora play diverse roles in oceans matters
— for example, the International Whaling Commission (IWC), established by the
1946 International Convention for the Regulation of Whaling. The Intergovern-
mental Oceanographic Commission, an arm of the United Nations Educational,
Scientific and Cultural Organization (UNESCO), similarly plays an important, albeit
non-regulatory role: it provides a platform for coordinated exchange of information
between states and encourages marine scientific research. In addition, the United
Nations Environment Programme (UNEP) is also involved in law of the sea matters
through its Regional Seas Programme.

Beyond these organizations — all of which help generate norms in ocean regula-
tion — several other bodies contribute to oceans affairs. The Global Environment
Facility is an innovative institution created by three parallel resolutions of the United
Nations Development Programme (UNDP), UNEP and the World Bank; its mandate
is to finance the “incremental costs” of global environmental protection in a number
of focal areas, one being international waters.! To these agencies, one can also add
the International Labor Organization, the World Meteorological Organization and
the World Health Organization, which all play incidental roles in oceans issues.

The large number of institutions involved in oceans regulation does not, in itself,
indicate fragmentation and lack of coordination. Indeed, the variety of fora implies a
wealth of sources for developing the law of the sea. However, the myriad institutions
described above bear no real relationship to one another, and operate independ-
ently without an overarching framework to ensure structure, consistency and coher-
ence. This lack of structural cohesion does little to unify the fragmented regulations
described above. While the UN General Assembly, the chief deliberative organ of the
United Nations, serves as an overarching forum and does review oceans policies, it
defers to other bodies in their specific areas of competence, and this limits its ability
to provide regulatory cohesion and integration. (The General Assembly’s partic-
ular contribution, past and future, will be described in further detail below.) This
lack of cohesion carries two potential risks for oceans governance. First, there is a

1. Other focal areas include climate change, biodiversity, land degradation, persistent organic pollutants and
ozone protection.
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risk of inconsistent regulation and approaches to the management of the oceans.
Second, the limited mandate of the responsible organizations may lead to govern-
ance, regulatory or implementation gaps. I will next consider whether the adoption
and implementation of UNCLOS has resolved these risks, particularly as they affect
protection of the marine environment.

THE CONVENTION AND FRAGMENTATION

Certainly, one of UNCLOS’ primary objectives was to create a more integrated, less
fragmented system to govern the oceans. To this end, the Convention aims at the
creation “of a legal order for the seas and oceans which ... will promote ... the
protection and preservation of the marine environment.” (UNCLOS 1982). The
Convention is littered with provisions purporting to meet this aim. Article 61(2),
for example, provides that the coastal States “shall ensure through proper conser-
vation and management measures that the maintenance of the living resources in
the exclusive economic zone is not endangered by overexploitation.” With respect
to the high seas, Article 119 of the Convention requires states to establish conser-
vation measures for living resources “which are designed to restore populations
of harvested species at levels that can produce the maximum sustainable yield.”
Similarly, Article 145 of the Convention gives the International Seabed Authority
responsibility for measures protecting the marine environment from harmful activi-
ties on the seabed beyond national jurisdiction (the Area).

The provisions highlighted above illustrate the zonal approach adopted by
UNCLOS, i.e. that different maritime zones determine rights and obligations. As
will be seen below, this zonal approach may contribute to fragmentation of the law
of the sea. However, in addition to the provisions applicable to specific maritime
zones, Article 192 of the Convention also creates a general obligation for states,
irrespective of zone, “to protect and preserve the marine environment.” To this end,
Article 194 requires states to take “all measures...that are necessary to prevent,
reduce and control pollution of the marine environment” (UNCLOS 1982). Article
240 also creates a further general obligation across zones, to ensure that marine
scientific research comply with provisions for “the protection and preservation of
the marine environment.” In addition, the Convention obliges states to generally
monitor and assess the environmental effects of marine activities under their juris-
diction or control, and to adopt rules to prevent and control pollution — from land-
based sources, activities in the seabed, dumping, vessels and the atmosphere (Articles
204 -212).

Even given all these environmental protection provisions, analysts have questioned
UNCLOS’ effectiveness and its claim to serve as “the constitution of the oceans.”
Redgwell (2006) has suggested that UNCLOS has gaps or lacunae, at least in regula-
tion of dumping activities. Similarly, with respect to the EEZ, Barnes (2006) notes
that UNCLOS has failed to spell out a “sufficiently coherent obligation to steward”
resources, and that this has led to the collapse of domestic fisheries. Barnes identi-
fies failures stemming, on the one hand, from the too-general character of UNCLOS
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obligations, which leave its norms open to interpretation, and on the other hand
from the reliance on maximum sustainable yield and the coastal state’s unfettered
authority in the EEZ. In the same volume, Gjerde (2006) also identifies a number of
UNCLOS deficiencies: she notes declining high seas fish stocks and rising biodiver-
sity concerns, suggesting that these result from UNCLOS’s failure to keep up with
current requirements. Her analysis implies that the notion of freedom of the high
seas, and in particular the freedom to fish, contribute to the decline in fisheries and
the rise in threats to marine biodiversity.

Certainly, UNCLOS’s provisions for marine environmental protection stand in a
delicate balance with economic interests. One of the clearest examples is Article
193, which provides states with the “the right to exploit their natural resources
pursuant to their environmental policies and in accordance with their duty to protect
and preserve the environment” — a provision clearly meant to apply within areas of
national jurisdiction (UNCLOS 1982). To be fair, UNCLOS’s formula for this well-
known principle is more environmentally

friendly than the previous formulation THE LAW OF THE SEA PRIOR

CHAPTER 6

in Principle 2 of the Rio Declaration (Rio TO THE ADOPTION OF UNCLOS

Declaration 1992). Nonetheless, the “right WAS CHARACTERIZED BY

to exploit resources” does signify that the FRAGMENTATION, WITH MULTIPLE

Convention’s drafters recognized that the ACTORS PLAYING DIFFERENT,

environment was not the sole value in POTENTIALLY CONFLICTING ROLES

ocean regulation. The “maximum sustain-

able yield” concept provides another reflection of economic interests in UNCLOS.2
In addition to Article 119 referred to above (which applies maximum sustainable
yield as the guiding principle for conservation on the high seas), UNCLOS Article
61 also applies this principle to managing marine resource conservation in the EEZ
(UNCLOS 1982).

It is equally hard to deny that UNCLOS grants broad authority and rights to coastal
states in the exclusive economic zone - a zone that hosts 90 percent of commer-
cially exploited fisheries. Although UNCLOS also imposes duties to manage and
conserve the EEZ’s living resources, these obligations have been criticized for being
overly general, ambiguous and lacking in specificity (Barnes 2006) — in contrast
to the clear rights and jurisdictions outlined in Part V of the Convention. Barnes
(2006) points out that the obligations specified are owed to no one in particular. In
such conditions, one might ask whether the provisions can sufficiently protect and
preserve the marine environment. Similar concerns about too-general language
arise with other conservation provisions of the Convention, including the catch-all
Article 192.

Without question, the principle of the freedom of the high seas, confirmed and
entrenched in UNCLOS, militates against effective protection and preservation of

2. Maximum sustainable yield refers to the largest catch that can be taken from a stock of fish that would allow
the stock to continuously regenerate.
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the marine environment. The effect of this Grotian principle is effectively to re-enact
Hardin’s “tragedy of the commons” in the high seas (Hardin 1968). In essence, it
assumes that states (and the vessels under their jurisdiction) are free to do as they
please in seas beyond national jurisdiction. It must be said that UNCLOS does provide
some constraints on this principle. First, Article 87(1) provides that the freedom

of the high seas is to be “exercised under

UNCLOS’S ZONAL APPROACH DOES the conditions laid down by this Conven-
NOT ADEQUATELY REFLECT THE FACT tion and by other rules of international
THAT WHAT HAPPENS IN THE EEZ law;” needless to say, this would include
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AFFECTS THE HIGH SEAS the obligation in Article 192 to protect and

preserve the marine environment. Second,

Article 87(2) provides that the freedoms are to be exercised “with due regard to

the interest of other States in their exercise of the freedom of the high seas” and “for

the rights under [the] Convention with respect to activities in the Area” (UNCLOS

1982). Nonetheless, the criticisms raised concerning the generality and vagueness
of the constraints still apply.

Given the foregoing, one could argue that UNCLOS’s environmental protections
are inadequate and require augmentation. The problem, as discussed in the first
section, is that no overarching institution exists with the mandate to further develop
these provisions. This may suggest that UNCLOS has done little to address fragmen-
tation concerns in oceans governance; if anything, it may be argued that by creating
more institutions, with potentially overlapping areas of competence, the Conven-
tion has exacerbated the problem. We refer in particular to the three main institu-
tions UNCLOS created: the Commission on the Limits of the Continental Shelf (the
Commission), the International Tribunal for the Law of the Sea (the Tribunal) and
the International Seabed Authority (the Authority).

The mandate of the Authority is to control and manage activities in the seabed
beyond national jurisdiction (the Area) in accordance with Article 136, which states
that the “Area and its resources are the common heritage of mankind” (UNCLOS
1982). There has been debate between developed and developing countries about
whether the “common heritage of mankind” applies to the Area in general or only to
its mineral resources, an issue considered in more detail elsewhere.* Whatever one’s
view on the common heritage debate, however, the Authority’s role in biodiversity
issues cannot be denied. Leaving aside the debate’s commonly raised arguments,
Article 145 expressly provides that the Authority should adopt measures “to ensure
effective protection for the marine environment from harmful effects which may arise
from [activities]” in the Area (UNCLOS 1982). This has implications for freedom of
the seas, because any high-seas activity with impact on the seabed would need to

3. Hardin’s tragedy of the commons postulates that finite resources in “the commons” or areas open to all will
eventually be depleted if each actor is free to consume the resources without regulation. In other words, short-
term interests will dictate overexploitation even though this is in no one’s long-term interest.

4. See e.g. Tladi (2008), Millicay (2007) and other papers in this volume.
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take the Authority’s mandate into account. This latter point does not simply specify
the legal regime that applies to the Area; it also suggests a flaw in the logic of the
Convention. UNCLOS’s zonal approach does not adequately reflect the fact that what
happens in the EEZ affects the high seas, and what happens in the water column
(the high seas) affects the seabed below (the Area). This creates institutional diffi-
culties, because the Authority’s mandate in the Area does not extend to the water
column above the seabed — a further sign of a lack of integration.

UNCLOS establishes the International Tribunal as a body for the settlement of
disputes relating to the law of the sea. However, it also recognizes a number of
other mechanisms as competent to settle such disputes — in particular, the Interna-
tional Court of Justice and various arbitrating tribunals.” The Convention does not
provide a hierarchy among these bodies, and this too raises questions about poten-
tial fragmentation: the possibility always exists that the competent tribunals will
come up with conflicting interpretations.

Modern international environmental agreements often make provision for a
Conference of the Parties, with the mandate to develop the rules of the agreements
as the need arises. While UNCLOS also provides for a Meeting of States Parties to
the Law of the Sea Convention (SPLOS), views diverge as to whether SPLOS has the
competence to consider substantive matters.® For this reason, SPLOS has, by and
large, been relegated to considering administrative and budgetary issues and has
had little impact on the development of the law of the sea. Given the major political
divide implicit in these diverging views, the prospects for SPLOS taking on a more
substantive role appear dim, to say the least.

The large number of regulating institutions and fora, both within and outside
the Convention, is not the only problem confronting UNCLOS’S “constitutional”
ambitions. The refusal of some parties to recognize UNCLOS as the main legal
framework governing the oceans has also raised obstacles. The tension between the
Convention on Biological Diversity (Biodiversity Convention) and UNCLOS plays out
in various UN fora: some States that have not ratified UNCLOS (notably Venezuela,
Turkey and a few others) refuse to acknowledge it as the framework governing
oceans issues, and insist that the Biodiversity Convention be accorded equal status.
Other states oppose any language that would place UNCLOS on an equal footing
with any other instrument, including the Biodiversity Convention. The standard
language that has been used to resolve this disagreement is “international law, as
reflected in the Convention.”

The preceding analysis appears to suggest that UNCLOS has not alleviated the
fragmentation of oceans governance and has not made sufficient provision for

5. See generally Part XV of the UNCLOS and more specifically Article 287.

6. For some countries, mainly European ones, nothing in the Convention empowers Meeting of States Parties to
the Law of the Sea (SPLOS) to discuss substantive issues. For other countries, mainly those in Latin America,
the Caribbean and Africa, Article 319, which empowers SPLOS to consider the report of the Secretary-General of
the United Nations relating to the law of the sea necessarily implies that SPLOS can consider substantive issues.
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environmental protection. To sum up, such criticisms focus on UNCLOS’ over-general
environmental safeguards and the apparent entrenchment of the freedom of the
high seas principle. These substantive weaknesses, it may be argued, are exacer-
bated by the lack of an integrated institutional framework capable of progressively
developing the law of the sea for protection of the marine environment.

UNCLOS FRAGMENTATION: EVALUATION

AND ASSESSMENT

In evaluating the criticisms leveled at UNCLOS’s normative framework, one should
bear in mind what it does and does not claim to do. In its own terms, it aspires
to create “a legal order for the seas and oceans” and establish a “constitutional”
framework within which all activities in the oceans and seas are to be governed.
None of these qualifiers suggests more detailed ambitions. Rather, like constitu-
tions in domestic legal systems, the Convention provides a structural framework
and high-level norms, the concrete details of which can be worked out through
other law-making avenues.

As a constitution-like instrument, UNCLOS not only embraces such further devel-
opment of its norms but indeed requires it. And as with any constitution, UNCLOS
reserves a place of supremacy for itself, not only among legal norms existing at its
adoption but in respect to future ones. Article 311 and Article 237 recognize the
validity of norms and agreements developed by relevant institutions and states,
either prior to or subsequent to UNCLOS adoption, to the extent that such norms
do not conflict with the aims of the Convention (UNCLOS 1982). This recognition
of outside norms allows development of the law of the sea, with UNCLOS as frame-
work. The 1995 United Nations Agreement for the Implementation of the Provi-
sions of the United Nations Convention on the Law of the Sea of 10 December 1982
relating to the Conservation and Management of Straddling and Highly Migratory
Fish Stocks (Fish Stocks Agreement [FSA]) provides one example (UNFSA 1995):
it promotes, in Article 5, precautionary and ecosystem approaches, and the use of
best scientific evidence. While the Fish Stocks Agreement retains the maximum
sustainable yield concept, its environmentally-friendly provisions strengthen and
advance UNCLOS principles.

Both UNCLOS and the Fish Stocks Agreement stress cooperation as critical for
meeting their requirements. In this connection, Regional Fisheries Management
Organizations and Arrangements (RFMO/As) have emerged as means to develop
further rules in fisheries conservation and management. Although analysts have
lamented RFMO/As’ lack of progress to date in stemming the tide of unsustain-
able fishing, they remain potentially useful mechanisms for developing UNCLOS
provisions.

Developments in the area of dumping also illustrate expansion of the law of the
sea within the UNCLOS framework. The pertinent provisions of Article 210 are
instructive in this regard. First, they require states to take action, including the
adoption of legislation, to prevent, reduce and control pollution by dumping. Second,

A PLANET FOR LIFE



OCEAN GOVERNANCE: A FRAGMENTED REGULATORY FRAMEWORK

they require that dumping only occur with permission of the relevant authorities.
Third, and most important for the purposes of this paper, they require that states
establish global and regional rules and standards on dumping through, inter alia,
competent international organizations (UNCLOS 1982). The 1992 Convention for
the Protection of the Marine Environment of the North East Atlantic (OSPAR Conven-
tion) goes further than UNCLOS in regulating dumping. Article 3 of Annex II, for
example, prohibits the dumping of all wastes except those specifically listed in the
Article (in Lowe and Talmon 2009). The 1996 Protocol to the 1972 International
Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other
Matters similarly takes a more stringent approach towards dumping at sea (in Lowe

and Talmon 2009). While moving beyond
the Convention’s normative prescriptions, UNCLOS APPEARS TO GIVE

both instruments are fully consistent with STRUCTURE TO THE VARIETY

CHAPTER 6

it, and can be seen as further developments OF RULES AND PROVISIONS ADOPTED
of UNCLOS’ legal framework. BY INSTITUTIONS WITH A ROLE IN

Other instruments, whether adopted OCEANS GOVERNANCE
prior or subsequent to UNCLOS, also evince
the normative development of the law of the sea, as underpinned by the Convention.
The Convention on the International Trade in Endangered Species of Wild Fauna
and Flora (CITES) is a case in point, particularly in enforcement of some sustain-
able fisheries norms. CITES contributes to the protection of the marine environ-
ment by listing marine species in its Appendices, thereby bringing them under its
purview (in Cullet and Gowlland-Gualtieri 2004). The Biodiversity Convention,
which covers both terrestrial and marine species, also plays a noteworthy role in
normative maritime law: for example, the ninth Conference of the Parties under
this Convention agreed to adopt scientific criteria for identifying ecologically and
biologically sensitive marine areas (in Cullet and Gowlland-Gualtieri 2004)

Normatively, then, UNCLOS appears to give structure to the variety of rules and
provisions adopted by institutions with a role in oceans governance. Nonetheless,
international fora continue to make calls for an institutional authority with an over-
arching mandate over ocean affairs . Such an institution would have responsibility
for both the normative development of oceans regulation and the implementation
of existing ones. In reality, the prospects for this are remote. However, the General
Assembly of the United Nations continues to provide a setting for deliberating issues
pertaining to the law of the sea while recognizing the primacy of UNCLOS.

The General Assembly fulfils its function in a number of ways, including its annual
resolutions and subsidiary fora. The first of these is the UN Open-Ended Informal
Consultative Process on Oceans and the Law of Sea (the ICP), established by the
General Assembly in 1999. The ICP provides a forum where diplomats, scientists
and other experts can discuss ocean and the law of the sea issues in an informal way.
Since its inception, the ICP has considered a number of topics, including fisheries,
ecosystem approaches, marine genetic resources and new and sustainable uses of the
oceans. The ICP discussions (and any “agreed consensual elements” whenever these
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have been adopted) have often contributed significantly to the language adopted
in the annual General Assembly resolutions.

In 2004, the General Assembly established the Ad Hoc Open-Ended Informal
Working Group to study issues relating to the Biological Diversity in Areas Beyond
National Jurisdiction (Ad Hoc Working Group). This forum examines, inter alia,
scientific, technical, legal, economic and environmental issues pertaining to the
conservation and sustainable use of biological diversity. The Ad Hoc Working Group
has held meetings in 2006, 2008 and 2010, with the question of laws applying

to marine genetic resources taking centre

UNCLOS DOES NOT REGULATE EVERY stage at all three. The 2010 meeting — which
ASPECT OF THE OCEANS TO THE produced recommendations, unlike the first
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SAME DEGREE two sessions — also considered potential

gaps in regulation and governance related

to the law of the sea. In this respect, the vast majority of countries proposed a process

to negotiate and ultimately adopt an implementing agreement to the Convention

to deal with any governance, regulatory or implementation gaps. However, a few

delegations objected to the proposal and it was therefore not included in the recom-

mendations submitted to the General Assembly. Nonetheless, the call for such an
implementing agreement suggests some dissatisfaction with current law.

The General Assembly annually adopts two resolutions on the law of the sea: first,
the omnibus Resolution on Oceans and the Law of the Sea and second, the sustainable
fisheries resolution. Whether by design or not, the resolutions do contribute to the
development and evolution of norms in the Convention. General Assembly Resolu-
tion 61,/105 (8 December 2006) provides an illustration: paragraphs 83 to 86 called
upon RFMOs overseeing high seas fisheries and states engaging in high seas fishing
to “adopt and implement measures in accordance with the precautionary approach,
ecosystem approaches and international law” (UNGA 2006) and to prohibit, with
respect to areas with vulnerable marine ecosystems, bottom fishing “unless conserva-
tion and management measures have been established to prevent significant diverse
impacts.” The number of paragraphs in the omnibus resolution calling for ecosystem
approaches beyond the scope of UNCLOS and the Fish Stocks Agreement also attests
to the role of the General Assembly resolutions in developing the law of the sea.

CONCLUSION

While UNCLOS provides the legal framework for ocean activities and establishes a
legal order for the oceans, it does not regulate every aspect of the oceans to the same
degree. As with any “constitutional” framework, the Convention does not provide all
the details. It thus makes allowances for the development and evolution of the law of
the sea through the adoption of other norms in various institutional settings. Imple-
menting agreements, treaties under other organizations and “soft” law instruments
(e.g. non-binding documents adopted by states, such as resolutions) all contribute
to making the law of the sea, underpinned by UNCLOS, a vibrant and dynamic legal
system capable of adopting new norms as the need arises.
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That the system is capable of adapting and evolving does not mean that it has
done so. The current impasse in the Ad Hoc Working Group on Biodiversity, particu-
larly in relation to the legal regime question and conservation measures in the high
seas, underscores the need to develop new norms. The system is capable of incor-
porating such norms, however, if the states that must agree have the political will

to follow through. l
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